
NO. 5- II

COURT OF APPEALS
DIVISION Ii

2012 NOV 21 PPS r : [ 

STATE OF WA' HINGTON
IN THE COURT OF APPEALS BY

OF THE STATE OF WASHINGTON

DIVISION II

DEPUTY

GERALD G. RICHERT, et al., 

Plaintiffs /Respondents, 

v. 

CITY OF TACOMA, 

Defendant/Petitioner. 

BRIEF OF APPELLANT CITY OF TACOMA

Elizabeth Pauli, City Attorney, 
WSBA # 18254

William Fosbre, Chief Deputy, 
WSBA #27825

3628 S. 35t St. 
P. O. Box 11007
Tacoma, Washington 98411
Ph. ( 253) 502 -8167; Fax (253) 502 -8672

Fred B. Burnside, WSBA #32491
Roger A. Leishman, WSBA # 19971

Davis Wright Tremaine LLP
1201 Third Ave., Suite 2200
Seattle, Washington 98101 -3045
Ph. ( 206) 757 -8016; Fax (206) 757 -7016

Matthew A. Love, WSBA #25281
Van Ness Feldman Gordon Derr LLP
719 Second Avenue, Suite 1150
Seattle, Washington 98104
Ph. (206) 623 -9372; Fax ( 206) 623 -4986

Attorneysfor Petitioner City of Tacoma

DWT 20676779v1 0020822 -000017

L



TABLE OF CONTENTS

INTRODUCTION AND SUMMARY OF ARGUMENT 1

ASSIGNMENTS OF ERROR 4

III. STATEMENT OF ISSUES 4

IV. STATEMENT OF CASE 5

A. Factual Summary 5

1. Tacoma and the Cushman Hydroelectric Project._ 5

2. The Skokomish River Basin 6

3. Land Owned By Plaintiffs 7

4. City of Tacoma v. Funk Condemnation Action 7

5. Flow Levels and Project Relicensing 11

6. Plaintiffs Claims 14

B. Procedural Background 15

V. ARGUMENT 16

A. Standard of Review 16

13. The Judgment In Tacoma v. Funk Bars Plaintiffs' 
Claims As A Matter Of Law 17

1. The Funk Judgment Bars Plaintiffs' Claims Because

It Conveyed To Tacoma All Riparian Rights In The

Properties. 18

2. The Funk Judgment Also Bars Plaintiffs' Claims

Under Ordinary Res Judicata Principles 20

C. Plaintiffs' Claims Also Fail As A Matter Of Law

Because Tacoma Does Not Have An Obligation To

Maintain Water Diversion In Perpetuity For The Benefit
Of Downstream Property Owners. 24

VI. CONCLUSION 29

DWT 20676779v 1 0020822- 000017



TABLE OF AUTHORITIES

CASES

Page(s) 

Arizona v. CalifOrnia, 

460 U. S. 605 ( 1983) 17, 29

Board ofLevee Comm 'rs v. Withers, 
192 Miss. 433, 6 So. 2d 115 ( 1942) 26

Bradley v. State, 
73 Wn.2d 914, 442 P. 2d 1009 ( 1968) 21, 22

City of Tacoma v. FERC, 
460 F.3d 53 ( D.C. Cir. 2006) .. . 13

City of Tacoma v. Funk, Mason Cty. Sup. Court No. 1651 passim

Corbin v. Madison, 

12 Wn. App. 318, 529 P. 2d 1145 ( 1974) . ....... ...... 20, 22

Crook v. Hewitt, 

4 Wash. 749, 31 P.28 ( 1892) 18

Custis Fishing Club. v. Johnson, 
214 Va. 388, 200 S. E.2d 542 ( 1973) 26

De Ruwe v. Morrison, 

28 Wn.2d 797, 184 P. 2d 273 ( 1947) 2, 19, 28

Dept ofEcology v. Abbott, 
103 Wn.2d 686, 698 P. 2d 556 ( 1985) 18

Deschenes v. King Cnty., 
83 Wn.2d 714, 521 P. 2d 1181 ( 1974) 17

Drainage Dist No. 2 ofSnohomish Cray. v. City ofEverett, 
171 Wash, 471, 18 P.2d 53 ( 1933) 3, 24, 25, 26

Great Northern Ry. Co. v. City alSeattle, 
180 Wash. 368, 39 P. 2d 999 ( 1935) 21

DWT 20676779v1 0020822- 000017



Green v. City of Williamstown, 
848 F. Supp. 102 ( E. D. Ky. 1994) 26

Hayes v. City ofSeattle, 
131 Wn.2d 706, 934 P.2d 1179, 943 P. 2d 265 ( 1997) 16

Hisle v. Todd Pac. Shipyards Corp., 
151 Wn.2d 853, 93 P. 3d 108 ( 2004) 20

Hood v. Slefkin, 

88 R. I. 178, 143 A.2d 683 ( 1958) 3, 19, 26, 27, 28

In Re Clinton Water Dist., 

36 Wn.2d 284, 218 P.2d 309 ( 1950) 18

Kiely v. Graves, 
173 Wn.2d 926, 271 P. 3d 226 ( 2012) 18, 21, 22

Kuhlman v. Folkers, 

179 Neb. 80, 136 N.W.2d 364 ( 1965) 27

Kuhlman v. Thomas, 

78 Wn. App. 115, 897 P. 2d 365 ( 1995) 18

Lane v. Brown & Haley, 
81 Wn. App. 102, 912 P. 2d 1040 ( 1996) 17

Loveridge v. Fred Meyer, Inc., 

125 Wn.2d 759, 763 P.2d 898 ( 1995) 18

Lynn v. Dep' t ofLabor & Indus., 

130 Wn. App. 829, 125 P. 3d 202 ( 2005) 21

Marshland Flood Control Dist ofSno. Cnty. v. Great N Ry. Co., 
71 Wn.2d 365, 428 P. 2d 531 ( 1967) 19, 20

Mike M Johnson, Inc. v. Couniy ofSpokane, 
150 Wn.2d 375, 78 P. 3d 161 ( 2003) 16

Mitchell Drainage Dist. v. Farmer' s Irr. Dist, 

127 Neb. 484, 256 N.W. 15 ( 1934) 27, 28

DWI" 20676779v1 0020822- 000017



Powers v. Lawson, 

86 R. I. 441, 136 A.2d 613 ( 1957) 26, 27

Skamania Cnty. v. Columbia River Gorge Comm 'n, 
144 Wn.2d 30, 26 P. 3d 241 ( 2001) 17

Stanley v. Cole, 
157 Wn. App. 873, 239 P. 3d 611 ( 2010) 17

Sund v, Keating
43 Wn.2d 36, 259 P. 2d 1113 ( 1953) 19

Williams v. Leone & Keeble, Inc., 

171 Wn.2d 726, 254 P. 3d 818 ( 2011) 17

ADMINISTRATIVE DECISIONS

City of Tacoma, Wash., 
132 FERC 1161, 037 (2010) 14, 28

City of Tacoma, Wash., 
87 FERC 61, 197, 61, 736 ( 1999) 13

City of Tacoma, Washington, 
107 FERC 1161, 288 ( Jun. 21, 2004) 28

City of Tacoma Dep 't ofPub. Util. v. Wash., 
1988 WL 158974 ( Wash. Pol. Control Bd. 1988) 12

RULES

CR 54( b) 16

CR 56(c) ........ 16

RAP 2. 2( d) 16

iv
PWT 20676779v1 0020822- 000017



i. INTRODUCTION AND SUMMARY OF ARGUMENT

Courts, parties, and the public have a vital interest in protecting the

finality ofjudgments. That interest is at its zenith in matters involving

real - property rights. In 1921, in City ofTacoma v. Funk, Mason County

Superior Court No. 1651, the City of Tacoma ( "Tacoma ") condemned and

acquired all the land parcels and other real property rights required to

build and operate hydroelectric dams on one of the tributaries of the Main

Stem of the Skokornish River. Plaintiffs are current owners of land

located downstream from the dams, along the Main Stem. As part of the

final judgment in Funk, Tacoma compensated plaintiffs' predecessors, 

both for taking some of the property rights attached to their land — 

including all riparian rights —and also for any damage to the owners' 

remaining property rights. Because the final judgment in Funk bars

plaintiffs from seeking additional compensation now, the court below

erred as a matter of law by denying Tacoma' s summary judgment motion. 

In the nine decades since entry of the Funk judgment, Tacoma has

operated the dams as licensed by federal regulators and in compliance

with state and federal environmental requirements — diverting varying

amounts of water from the North Fork at different times over the years. 

As part of relicensing proceedings that began in 1974, the government

required Tacoma to maintain a minimum flow from the dams into the

North Fork in order to benefit fish species. Tacoma' s current license

requires it to release up to the natural inflow level of the North Fork. 

1
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Plaintiffs filed this suit in November 2010 claiming the existence

of natural flow (or less) in the North Fork improperly raised water levels

and lowered the value of their downstream properties. Tacoma denied that

its dam operations caused plaintiffs' alleged damages, but contended that, 

in any event, the final judgment in Funk barred plaintiffs from asserting

claims for additional compensation. The parties filed cross- motions for

summary judgment regarding the impact of the Funk judgment on

plaintiffs' claims. The trial court granted plaintiffs' motion to strike

Tacoma' s defenses based on Funk, and denied Tacoma' s motion. Without

reaching the question of causation, the court ruled that the current set of

claims were " not within the contemplation of the Funk litigants or the

Funk court." RP ( 6/ 8/ 12) 7: 16 -17. This Court should reverse the lower

court' s ruling on three separate and independent grounds: 

First, plaintiffs' claims regarding changed water levels in the Main

Stem seek damages solely for an alleged invasion of lower riparian rights. 

But as part of the Funk judgment, Tacoma acquired all riparian rights

attaching to the properties at issue. As the current holder of those rights, 

Tacoma —not plaintiffs —was entitled to determine the amount of North

Fork water entering the Main Stem and flowing across each of these

properties. See, e.g., De Ruwe v. Morrison, 28 Wn.2d 797, 805, 184 P 2d

273 ( 1947). Plaintiffs may not sue Tacoma for its lawful exercise of

property rights it already paid to acquire. 

Second, the final judgment in Funk also bars plaintiffs' claims

under ordinary resjudieata principles. Tacoma fully compensated

2
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plaintiffs—both for taking some of their predecessors' property rights and

also for damaging their remaining property rights. Even if Tacoma had

not specifically acquired plaintiffs' riparian rights, plaintiffs still could not

sue for additional alleged damage to their property, because their new

claims involve the same subject matter as the claims in Funk. See, e.g., 

Corbin v. Madison, 12 Wn. App. 318, 323, 529 P. 2d 1145 ( 1974). 

Third, Tacoma has an independent legal right to allow waters to

flow into the North Fork up to the amount of the natural flow. As a matter

of law, the owner of a dam has no duty to maintain water levels for the

benefit of lower riparian owners, and is free to open the dam and return

the outflow of water to its natural level. See, e.g., Drainage Dist. No. 2 of

Snohomish Cnty. v. City ofEverett, 171 Wash. 471, 480 -81, 18 P. 2d 53

1933); see also Hood v. Slefkin, 88 R.I. 178, 143 A.2d 683 ( 1958). 

Plaintiffs cannot turn the incidental benefits they received from Tacoma' s

prior Project operations into a perpetual obligation to operate the Project

in plaintiffs' preferred manner. 

The court' s decrees in Funk gave Tacoma the right, but not the

obligation, to divert up to the full amount of North Fork flows in

perpetuity. Because the Funk judgment bars plaintiffs' claims as a matter

of law, this Court should reverse the lower court' s judgment, and remand

the case with directions to enter summary judgment in favor of Tacoma. 

3
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II. ASSIGNMENTS OF ERROR

1. The trial court erred in entering its June 24, 2012 Order

denying Tacoma' s motion for partial summary judgment and granting

plaintiffs' motion for summary judgment with regard to Tacoma v. Funk

Sub. no. 127, CP 87 -92) ( Appendix at A -1 – A -6). 

2. The trial court erred in entering its June 29, 2012 Final

Judgment as to issues regarding Tacoma v. Funk. ( Sub. no. 126, CP 94- 

96) ( Appendix at A -7 – A -9). 

III. STATEMENT OF ISSUES

1. Are plaintiffs' claims —which seek damages solely for the

alleged invasion of riparian rights — barred by Tacoma' s acquisition in

Funk of all riparian rights attaching to the properties at issue? 

2. Under ordinary principles of res judicata, does a final

condemnation judgment that took some of the property rights held by a

group of landowners and compensated them for damage to their remaining

property rights bar the landowners' successors from asserting claims for

additional damages? 

3. Does plaintiffs' claim that Tacoma must operate its dam in

perpetuity in a manner that maintains water levels for plaintiffs' benefit

fail as a matter of law? 

4
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IV. STATEMENT OF CASE

A. Factual Summary

1. Tacoma and the Cushman Hydroelectric Project

Tacoma is a Washington municipality situated in Pierce County, 

Washington. For almost ninety years, Tacoma has operated the Cushman

Hydroelectric Project ( "Project ") on the North Fork of the Skokomish

River in Mason County, Washington. CP 3647 -56. The Project consists

of two dams and related structures, which Tacoma operates pursuant to

Skokomish River Basin

And Cushman Project

1J1 Dam # 1
on Cushman #1 Power Plant

Dam # 2

1l Cushman # 2 Power Plant
HD. • Power Tunnel

NorthFork

South Fork

LiIIIwau

L.. 

Kak. n.. p. Yl. J.. oodsport
Skokomish

tft
Indian Reservation

lJnion

AtIED

Vence
Creek

Ma` Stern

FIGURE 1 ( See CP 401, 2569) 
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Federal Energy Regulatory Commission ( "FERC ") licenses issued under

the Federal Power Act. CP 3774 -3973. The first dam, completed in 1926, 

impounds Lake Cushman, a 9. 6 -mile long reservoir that supplies water for

generation at a powerhouse with a capacity of 50 megawatts ( "MW "). CP

3775 at ¶ 4. The second dam, completed in 1 930 and located two miles

downstream of the first dam, impounds Lake Kokanee and diverts a

portion of the waters of the North Fork to a second powerhouse with a

capacity of 81 MW located on Hood Canal. Id. See Figure 1, 

2. The Skokomish River Basin

The North Fork, including the Project, is part of the Skokomish

River basin, which is located in the southwest portion of the Olympic

Peninsula. See Figure 1. With headwaters in the Olympic Mountains, the

river basin includes three major tributaries: the North Fork

approximately 33 miles long), the South Fork (approximately 28 miles

long), and Vance Creek (which flows into the South Fork), all flowing into

the Main Stem channel that continues east to the Hood Canal. Id. The

Main Stem has much less gradient than the upper forks, with a broad and

generally flat flood plain between the valley walls, and a channel that has

meandered since at least 1861, CP 2542. This has resulted in continuous

erosion problems for settlers and farmers. CP 2577. Aggradation —the

gradual buildup of river floor from sediment— has also occurred in the

basin. CP 2572 ( Army Corps of Engineers Report) ( "the valley has been

in an aggradational environment for around 2, 000 years "). 

6
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3. Land Owned By Plaintiffs

Plaintiffs are the current owners of land parcels adjacent to the

Main Stem, which begins approximately fifteen miles below the Project,. 

See Figure 2.' Plaintiffs' parcels are located in the floodway of the

Skokomish River, which is part of the river' s natural watercourse. 

CP 2544. The river has a history of regular flooding. CP 2542 -43. 

South Fork

North Fork 1321

Hood Canal

Vance Creek

Boundary of
Floodway

Is Skokomish River Floodway

Plaintiffs' Property

IN Dam # 2

Main Stem

FIGURE 2 ( See CP 2718, 2754) 

4. City of Tacoma v. Funk Condemnation Action

Before constructing the Project, on September 11, 1920, Tacoma

initiated the City of Tacoma v. Funk condemnation action in Mason

County Superior Court for the purpose of acquiring all land parcels and

other real property rights necessary to allow for the Project' s construction, 

operation, and maintenance. CP 1348 -1408. 

Plaintiffs' Complaint also refers to issues related to other parcels in the

area, but they are not part of this appeal. 

7
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In the Petition for Condemnation filed on September 11, 1920 ( the

Petition ") (Appendix at A -10), Tacoma identified those parcels subject to

condemnation in whole or part for the creation of the Lake Cushman and

Lake Kokanee reservoirs and the diversion of water from the North Fork. 

CP 1348, 1354 -56, 1382, 1392 -93. Funk involved two types of parcels: 

first, land that would simply be acquired by Tacoma in its entirety, such as

upstream parcels that would be submerged by the newly- formed

reservoirs, see, e.g., CP 3298; and second, land where title would not be

acquired in its entirety, but for which Tacoma paid compensation —both to

take some of the bundle of property rights held by the landowners, and

also for damage to the owners' remaining property rights. See CP 3329- 

31. 

The Petition expressly acknowledged that, through construction . 

and operation of the Project, " a portion of the waters of said North Fork of

Skokomish River will be diverted from the present channel thereof' and

that " the volume of water in said river below said dam will be

diminished." A -14 ( emphasis added). Accordingly, Tacoma sought to

condemn and acquire " the water rights, riparian rights, easements, 

privileges and other facilities upon said river below said darn, necessary

and adequate for the proper development, construction, operation and

maintenance of [the Project]." Id. (emphasis added). 

On January 22, 1921, the Funk court issued an Order Adjudging

Public Use and Necessity, finding that the " contemplated use for which

the lands, rights -of -way, waters, water rights, overflowage rights, 

8
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reservoirs, easements, privileges and properties are sought to be

appropriated is a public use." CP 1715 ( " Public Use Order ") (Appendix at

A -17). 

On June 1, 1921, defendant Skokomish River valley property

owners, including some of plaintiffs' predecessors, filed a Cross - 

Complaint in Funk alleging that their properties have " valuable riparian

rights apertinent [ sic] thereto by reason of the flowage of the said River

alongside their several tracts of land." CP 1790 ( Appendix at A -20). The

owners alleged a loss in property value and sought recovery for all

damages: 

the fair market value of their said premises will be and are

greatly depreciated by reason of the proposed taking away
of the riparian rights therefrom which attach to the whole

and every part of their said above described premises and
which taking of said water will deprive said premises of all
their riparian rights... 

A-27. The parties sought " compensation for any and all damages of

every kind and nature whatsoever that will accrue to their said properties

by reason of the doing of the things to be done by the plaintiffand

petitioner as alleged in the complaint." A -27 — A -28 ( emphasis added). 

Also on June 1, 1921, additional downstream landowners, 

including other plaintiffs' predecessors, filed a successful petition to

intervene in Funk. CP 1794 -1805 ( Appendix at A -29 --- A-40). These

claimants likewise alleged that the proposed dam project " involves the

taking away of the riparian rights" of intervenors, and contended that they

would be " damaged in diverse and other ways by reason of the said

9
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proposed damming of the waters of the North Fork of the said Skokomish

river," A -40. 

On September 8, 1923, the court issued a judgment awarding

Tacoma title to various parcels acquired for the Project. CP 2891 -2900. 

Tacoma paid an average of $123. 56 per acre to take this land outright. CP

2490. Other land was acquired by stipulation, such as $ 40,99 per acre

paid to the Skokomish Power Company. CP 1299 -1303. 

Also on September 8, 1923, the court issued a Decree of

Appropriation awarding Tacoma broad property rights attached to the

additional parcels that the city did not acquire outright, including the 88

parcels owned by plaintiffs: 

it is hereby ORDERED AND DECREED that there is
hereby appropriated and granted to and vested infee simple
in said City of Tacoma, a municipal corporation, petitioner
herein, for the construction, operation and manitenance
sic] of an hydro electric power plant on and along the
forth Fork of the Skokomish river and on and along Lake

Cushman in Mason County, Washington, as set forth in the
petition herein on file, the waters, water rights, riparian

rights, easements and privileges, including the right to
divert the waters of the North Fork ofthe Skokomish
River located in Mason County, Washington, appertaining
and appurtenant to the following described real estate, 
lands and premises ... 

CP 1715 -17 ( " Decree ") (Appendix at A -44 --- A -46) ( emphasis added). 

This appeal is limited to land parcels before the court in Funk

where Tacoma condemned only a portion of the bundle of associated

property rights. Tacoma paid an average of $7. 96 per acre to acquire the

condemned property rights and to compensate the landowners for damage

to their remaining property interests. CP 2490. Unlike the other Funk

10
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condemnees, these property owners retained title to the land and all other

associated property rights not acquired by Tacoma. CP 2489. For over

ninety years, the landowners and their successors have enjoyed the benefit

of their residual property interests, using the land for agricultural, 

recreational, and other purposes. CP 3203. 

The Decree concludes by re- emphasizing the comprehensive scope

of rights acquired by Tacoma, including

the right, at any time hereafter, to take possession of, 
appropriate and use all of the waters, water rights, riparian

rights, easements and privileges appertaining and
appurtenant to the lands, real estate and premises
hereinabove described, together with the right to divert the
waters of the North Fork of the Skokorish River, and the
same is hereby appropriated and granted unto, and the title
shall vest infee simple in said City of Tacoma as of the
11th day of September, 1920, and its successors forever; 
the same being for a public use. 

A -50 ( emphasis added). 

5. Flow Levels and Project Relicensing

The Project was originally licensed in 1924. CP 3775. 

Throughout the dam' s operation, Tacoma has diverted varying amounts of

water from the North Fork. Although Tacoma has diverted most of the

water from the North Fork throughout that period, flows in the North Fork

and releases from the Project have fluctuated, as shown in the U.S. 

Geological Survey daily average flow graph below: 

I1
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ZUSGS
USGS 12059500 NORTH FORK SKOKOMISH RIVER NEAR POTLATCH, WA
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FIGURE 32

The Project was the subject of FERC relicensing proceedings that

began in 1974. During the 36 -year relicensing process ( one of the longest

in FERC' s history), Tacoma was required to release minimum flows into

the North Fork in order to benefit fish. In 1988, the Washington Pollution

Control Board upheld the Department of Ecology' s issuance of a water

quality certification requiring Tacoma to release 30 cubic feet per second

cfs ") minimum flows to the North Fork, with the recognition that a final

See http:// waterdata. usgs. gov/ walnwis /dv?cb_ 00060= on &cb_ O0065= 

on &format =gif default& period = &begin_date= 1944 -04 -01 & end_date

2012- 11- 18& site _no = 12054500 &referred_module =sw (accessed

11/ 19/ 2012). 
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FERC license would ultimately require additional flows. City of Tacoma

Dep' t ofPub. Util. v. Wash., 1988 WL 158974, ¶¶ 1 - 2 ( Wash. Pol. Control

Bd. 1988). On July 30, 1998, FERC issued a new Project license ( " I998

License ") that required Tacoma to provide a minimum flow of the lesser

of 240 cfs, or natural inflow, in order to benefit fish species. While the

effect of the 1998 License was stayed pending judicial review, Tacoma

was required to increase minimum flows to 60 cfs. City ofTacoma, 

Wash., 87 FERC ¶¶ 61, 197, 61, 736 ( 1999). 

In 2006, the D.C. Circuit Court of Appeals ruled on the merits of

the license challenges, and vacated the stay. City of Tacoma v. FERC, 460

F. 3d 53, 78 ( D.C. Cir. 2006). After constructing the Project modifications

necessary for the license, on March 7, 2008, Tacoma began diverting less

water by releasing 240 cfs into the Main Stem through the North Fork. CP

3777. 

While the relicensing proceedings were pending, numerous

stakeholders — including some of these plaintiffs — identified concerns

regarding the Project, including the appropriate water levels and the

impact of logging, geology, and other factors on the river basin. See, e.g., 

CP 3813. After remand from the D.C. Circuit Court of Appeals, Tacoma

resolved long- standing litigation over the 1998 License, reaching a

settlement agreement among National Marine Fisheries Service, U. S. 

Forest Service, U.S. Fish and Wildlife Service, Bureau of Indian Affairs, 

Washington Department of Fish and Wildlife, and the Washington

Department of Ecology, which led to FERC issuing an amended license

13
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for the Project on July 15, 2010 ( "Amended License ").
3

City ofTacoma, 

Wash., 132 FERC ¶ 61, 037 ( 2010); CP 738 ( Settlement Agreement). In

conjunction with the relicensing settlement, Tacoma entered into a

settlement with the Skokomish Indian Tribe resolving a longstanding suit

seeking damages for the alleged impacts of the Project on the Tribe' s

treaty fishing rights and reservation. Tacoma also unsuccessfully sought

insurance coverage for the tribe' s claims. CP 419 -23. 

The Amended License imposes a new North Fork water flow

regime ( to benefit listed fish species) intended to mimic the natural

conditions of the North Fork of the Skokomish River. CP 3800. Tacoma

is required to release a minimum flow of 240 cfs or inflow, whichever is

less. Id. The Amended License includes an annual water budget that

determines the minimum flows. CP 3800 -02. Under the Amended

License, Tacoma continues to divert most of the waters of the North Fork

for hydroelectric power generation. 

6. Plaintiffs' Claims

Plaintiffs filed suit against Tacoma in 2010, alleging that Project

operations damaged their properties. CP 4010 -23. According to

3
Following issuance of the Amended License, Gerald Richert (one of the

Plaintiffs in this action who had also been granted intervenor status in the

federal case) sought rehearing before FERC to challenge the license terms
regarding the Project' s operating conditions. On May 19, 2011, FERC
denied Mr. Richert' s request for rehearing. Mr. Richert appealed this
decision to the U.S. Court of Appeals for the Ninth Circuit. However, 

following the trial court' s ruling in this matter, Mr. Richert moved to
dismiss his petition for review. The Ninth Circuit granted his motion and

dismissed the petition on June 22, 2012. 

14
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plaintiffs, beginning with the 240 cfs flow releases in March 2008 ( but

apparently not the 1988 or 1999 flow releases), Tacoma' s diversion of less

water than otherwise permitted by its original license damaged their land

by raising the groundwater table in the Skokomish River valley and

exacerbating overbank flooding. See, e. g., CP 3205 -06 at If 2. 7. 

B. Procedural Background

Plaintiffs filed their Second Amended Complaint on January 24, 

2012. CP 3200 -19. Because plaintiffs' predecessors in interest were

parties to the Funk condemnation action and received payments under the

Funk Decree, Tacoma has asserted defenses based on the prior action. CP

3764. 

On February 27, 2012, the parties filed cross - motions for partial

summary judgment pertaining to the effect of the Funk Condemnation

action on plaintiffs' claims. See CP 3713 -40; CP 2505 -35. The parties

also disputed plaintiffs' contention that dam operations caused their

alleged damages, as well as the scope of the Public Use Order.
4

But the

parties agreed that there were no material issues regarding the " narrow

issue" of the impact of the Funk judgment. RP ( 6/ 8/ 12) 2: 19 -23. 

On June 29, 2012, the court entered orders granting plaintiffs' 

motion for summary judgment regarding Funk, and denying Tacoma' s

4
As the trial court observed, although the parties had submitted extensive

expert and other materials regarding the causes and role of "aggradation" 
river floor buildup) in the Main Stem, their factual disputes were

irrelevant to the resolution of the effect of the Funk judgment. RP ( 6/ 8112) 

2: 24 -3: 7. The court' s written judgment incorporates its oral ruling. A -8. 

I5
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motion for summary judgment. CP 87 -92 ( A -1 — A -6), The court agreed

that the Public Use Order remains valid, and that the outflow required by

the 1998 License falls within the Order, which is resjudicata. RP ( 6/ 8/ 12) 

9:6- 10: 14. Nevertheless, the court concluded that the Funk judgment did

not bar plaintiffs' claims because their alleged damages were " not within

the contemplation of the Funk litigants or the Funk court." RP ( 6/ 8/ 12) 

7 : 16 -17. 

At the trial court' s suggestion, and pursuant to CR 54(b) and RAP

2. 2( d), the court entered a final judgment regarding the impact of Funk, 

CP 94 -96 (A -7 — A -9). 5 Tacoma filed a timely notice seeking appellate

review on July 26, 2012, CP 52 -86, and an Amended Notice of Appeal on

August 8, 2012, CP 9 -41. 

V, ARGUMENT

A. Standard of Review. 

Orders granting or denying summary judgment are reviewed de

novo. Mike M Johnson, Inc. v. County ofSpokane, 150 Wn. 2d 375, 386

n. 4, 78 P. 3d 161 ( 2003). Summary judgment is appropriate if "there is no

genuine issue as to any material fact and I] the moving party is entitled to

a judgment as a matter of law." CR 56( c). 

5 The trial court also entered an order finding in the alternative, pursuant to
2. 3( b)( 4), that immediate appellate review was warranted. A -8. 

16
DWT 20676779v 1 0020822- 000017



B. The Judgment In Tacoma v. Funk Bars Plaintiffs' Claims As A

Matter Of Law. 

The doctrine of res judicata protects the finality ofjudgments. 

Hayes v. City ofSeattle, 131 Wn.2d 706, 712, 934 P.2d 1179, 943 P. 2d

265 ( 1997). Washington has a strong policy in favor of enforcing final

judgments on the merits. Stanley v. Cole, 157 Wn. App. 873, 887, 239

P. 3d 611 ( 2010); Lane v. Brown & Haley, 81 Wn. App. 102, 106, 912 P.2d

1040 ( 1996). In cases determining property rights, finality is particularly

critical to an owners' ability to safely proceed with the use and

development of his or her property rights. Skamania Cnty. v. Columbia

River Gorge Comm 'n, 144 Wn.2d 30, 26 P.3d 241 ( 2001); Deschenes v. 

King Cnty., 83 Wn.2d 714, 717, 521 P. 2d 1181 ( 1974). Courts therefore

have a special concern in protecting the final effect ofjudgments

affecting " rights in real property," particularly " with respect to water

rights in the Western United States." Arizona v. Caljbrnia, 460 U. S. 605, 

620 ( 1983). 

Res judicata bars subsequent action involving "( 1) the same

subject matter, (2) the same cause of action, ( 3) the same persons or

parties, and ( 4) the same quality of persons for or against whom the

decision is made as did a prior adjudication." Williams v. Leone & 

Keeble, Inc., 171 Wn.2d 726, 730, 254 P. 3d 818 ( 2011); Loveridge v. Fred
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Meyer, Inc., 125 Wn.2d 759, 763 P. 2d 898 ( 1995). In this case, the parties

dispute only the second factor, which requires consideration of the

following criteria: 

1) whether rights or interests established in the prior

judgment would be destroyed or impaired by prosecution of
the second action, ( 2) whether substantially the same
evidence is presented in the two actions, ( 3) whether the

two suits involve infringement of the same right, and

4) whether the two suits arise out of the same transactional

nucleus of facts. 

Kuhlman v. Thomas, 78 Wn. App. 115, 122, 897 P. 2d 365 ( 1995) ( citing

Rains v. State, 100 Wn.2d 660, 664 ( 1983)). Because plaintiffs' claims

are predicated on the same property rights that Tacoma acquired in the

Funk condemnation action, the trial court erred as a matter law by failing

to give preclusive effect to the Funk judgment. 

L The Funk Judgment Bars Plaintiffs' Claims Because It
Conveyed To Tacoma All Riparian Rights In The
Properties. 

A landowner whose land bounds a river, stream, lake, or salt water

is a " riparian" owner. Dept. ofEcology v. Abbott, 103 Wn.2d 686, 689, 

698 P.2d 556 ( 1985) ( riparian rights derive from the ownership of land

contiguous to or traversed by a watercourse "). " Riparian rights" are

among the bundle of specific rights in real property that may be separately

conveyed by deed or by a condemnation judgment. See In Re Clinton

Water Dist., 36 Wn.2d 284, 286, 218 P. 2d 309 ( 1950); see also Kiely v. 

Graves, 173 Wn.2d 926, 936, 271 P. 3d 226 ( 2012) ( government may
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acquire " some but not all rights" pertaining to particular real property

parcel). 

Riparian rights include the right to a continuation of the " natural

flow" of water past the riparian owner' s land, " as it was wont to run, 

without diminution or alteration." Crook v. Hewitt, 4 Wash. 749, 749 -50, 

31 P. 28 ( 1892). Variations in the flow of water within the watercourse, 

including the flood channel, are therefore governed by the law of riparian

rights. Sund v. Keating 43 Wn.2d 36, 44 -45, 259 P.2d 1113 ( 1953). The

holder of the riparian rights in a land parcel has both the right " not to have

the level of the natural watercourse lowered," and also " the right not to

have it raised. DeRuwe, 28 Wn.2d at 805. See also Hood v. Slejkin, 88

R. I. 178, 133 A.2d 683 ( 1958) ( rejecting claims of downstream

landowners against dam operator who increased flow, on ground that

plaintiffs did not establish they were owners of riparian rights attached to

property). The holder of riparian rights attaching to a particular

downstream property may assert claims contending that the property has

been " damaged by the interference with the natural flow of a stream by an

upstream owner without compensation." Marshland Flood Contr ©l Dist. 

of',Snohomish Cnty. v. Great N. Ry. Co., 71 Wn.2d 365, 368 -69, 428 P.2d

531 ( 1967). 
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As part of the judgment in Funk, Tacoma acquired from plaintiffs' 

predecessors all of "the ... riparian rights ... appertaining and

appurtenant to [ plaintiffs] lands, real estate and premises." A -44

emphasis added). Tacoma' s condemnation of all riparian rights attached

to plaintiffs' property necessarily included the right to vary the water flow

past the property without further compensation. DeRuwe, 28 Wn.2d at

805; Marshland Flood Control Dist., 71 Wn.2d at 368. Yet plaintiffs assert

claims solely for the alleged violation of these riparian rights. CP 4018 -19; 

see also CP 4023 ( plaintiffs concede their claims are limited to riparian

rights). Because Tacoma —not plaintiffs— owns the riparian rights

attaching to each of the properties at issue in this appeal, res judicata bars

plaintiffs from seeking damages for the alleged invasion of those same

rights. See, e.g., Corbin, 12 Wn. App. at 323. Plaintiffs may not recover

damages based on rights they do not own. The trial court erred as a

matter of law by entering summary judgment in favor of plaintiffs, rather

than in favor of Tacoma. 

2. The Funk Judgment Also Bars Plaintiffs' Claims Under

Ordinary Res Judicata Principles. 

As discussed in the previous section, the Funk Decree specifically

conveyed to Tacoma the riparian rights that are at issue in this action. It

therefore is unnecessary for the Court to' reach the general res judicata

effect of the Funk judgment. In any event, even if the Complaint involved
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other rights attaching to the property, plaintiffs' claims are nevertheless

barred by the preclusive effect of the final judgment in Funk. This Court

may reverse the lower court' s judgment on this separate and independent

ground. 

The doctrine of res judicata bars both claims that were actually

decided in a prior suit as well as those claims which could have been

decided. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865, 93

P. 3d 108 ( 2004) ( quoting Shoeman v. N.Y. Life Ins. Co., 106 Wn.2d 855, 

859, 726 P.2d 1 ( 1986)); Bradley v. State, 73 Wn.2d 914, 917, 442 P.2d

1009 ( 1968) ( condemnation barred claims for additional alleged damage

to real property interests, but not to personal property not included in

action). Although a condemnation judgment does not bar a subsequent

claim " to take or damage a distinct and separate property right which was

not specifically included in the condemnation proceedings," a condemnor

who has paid for the right to " take and damage the specifically described

property" cannot be compelled to pay additional compensation for damage

to the same property rights. Great Northern Ry. Co. v. City ofSeattle, 180

Wash. 368, 373, 39 P. 2d 999 ( 1935) ( emphasis supplied). Whether res

judicata bars an action is a question of law. Lynn v. Dep' 1 ofLabor & 

Indus., 130 Wn. App. 829, 837, 125 P. 3d 202 ( 2005). 

As part of the proceedings in Funk, Tacoma took and paid for

some of the " bundle of sticks" pertaining to the land owned by plaintiffs' 

predecessors, Kiely, 173 Wn.2d at 936, including all " riparian rights." A- 

50 ( Decree). The final Funk judgment broadly covers " all of the waters, 
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water rights, riparian rights, easements and privileges appertaining and

appurtenant to the lands, real estate and premises" held by plaintiffs' 

predecessors. A -44. Unlike the upstream landowners whose property

rights were extinguished, however, plaintiffs' predecessors nevertheless

retained some property interests. The judgment included compensation

for damage to each of their specifically described parcels. A -41 – A -50, 

As the trial court acknowledged in its oral ruling (incorporated by

reference into the Final Judgment, A -8), plaintiffs' predecessors litigated

their claims for " any and all damagesfrom any operation ofthe project." 

RP ( 6/ 8/ 12) 4 :2 -3 ( emphasis added). 

Nevertheless, the court refused to dismiss plaintiffs' claims

seeking additional compensation for damage to the same property interests

that were before the court in Funk. Id. Instead, the trial court improperly

held that unless the parties to the Funk Condemnation specifically

discussed the future effect of releasing variable flows on the landowners' 

remaining interest in the property, Tacoma' s right to " diminish" flows in

the North Fork should be read instead as a requirement toforever remove

all flows —with the City subject to claims for additional damages when

operations change. See id. at 6: 23 – 7 :24. But plaintiffs may not sue again

for alleged injuries to the same property interests that were before the

court in Funk Bradley, 73 Wn.2d at 917. The trial court erred as a matter

of law in its application of res judicata. See, e. g., id.; Corbin, 12 Wn. 

App. at 323. 

22
DWT 20676779v1 0020822- 000017



The trial court' s erroneous holding that plaintiffs may assert claims

for damage to their property allegedly resulting from recent changes in

Project operations results in absurd consequences. The uncertainty

resulting from such an approach would not be limited to the parties in this

case.' There are over one thousand dams in Washington State, including

dozens of hydroelectric projects, all of which will be subject to new

lawsuits each time their license or operating requirements change, with

claimants potentially seeking additional compensation for alleged damage

to property interests that were previously condemned or acquired. Under

the trial court' s approach, no condemnation decree will ever be res

judicata regarding a dam operator' s liability for property damage resulting

from the diversion of water for public purposes. If affirmed, the trial

court' s order would mean that — despite a prior condemnation decree— 

every time FERC orders Tacoma to change flow levels ( either up or down) 

as a condition of relicensing, Tacoma will be subject to new damages from

these same plaintiffs and their successors. Unless this Court reverses the

lower court' s decision, both the Funk Decree and the supposedly " final" 

judgment entered in this action will be equally ephemeral. This Court

6

Indeed, counsel for plaintiffs have already filed a separate action against
Tacoma challenging dam operations under the 1998 License on behalf of a
putative class. CP 3522. 

7There are 1162 dams in Washington, located in all 39 counties, including
dozens of hydroelectric projects potentially affected by a ruling here. See
https: llfortress.wa.govlecylpublications /publications /94016.pdf. See also

http:llwww.ecy.wa.govlprograms /wq /ferc /existingcerts.html ( identifying
hydroelectric projects certified by government). 
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should reverse the judgment below, and uphold Washington' s strong

policy favoring finality ofjudgments involving real property interests. 

C. Plaintiffs' Claims Also Fail As A Matter Of Law
Because Tacoma Does Not Have An Obligation To

Maintain Water Diversion In Perpetuity For The

Benefit Of Downstream Property Owners. 

The judgment in Funk gave Tacoma the right to divert flow from

the North Fork and to•build and operate a dam. CP 1715 -17; 94 -96 A -17

Public Use Decree); A -41 ( Judgment). But the owner of a dam has no

obligation to maintain dam operations unchanged for the benefit of lower

riparian owners. Drainage Dist. No. 2, 171 Wash. at 480- 81. This Court

should reverse the judgment below on the separate and independent

ground that even if Tacoma had not explicitly acquired all riparian rights

attached to plaintiffs' downstream properties, as discussed above, the City

would nevertheless have the right to return the dam outflow to the natural

flow level —thus barring plaintiffs' claims as a matter of law. 

In Drainage Dist. No. 2, the Washington Supreme Court held that

a downstream riparian property owner has no right to the continuation of

artificial stream conditions created by the maintenance of an upstream

dam, regardless of whether the downstream property owners have used or

improved their property based on that artificial condition. Id. at 479 -80. 

Drainage Dist, No. 2 involved a dam built in 1901 after condemnation
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proceedings for the use of defendant City of Everett. The dam diverted all

of the natural flow of Wood Creek, approximately two and one -half

million to four million gallons per day. Id. at 473. Plaintiff drainage

district was organized by downstream landowners who, after the dam was

built, began using a portion of the former slough bed for agricultural

purposes. Id. Plaintiff' s drainage system did not take into consideration

any of the former creek flow because of its appropriation and diversion by

the city. Id at 474. In 1931, the city decided to abandon the Wood Creek

water system. After gradually draining the dammed lake, " the city opened

the dam to allow the waters naturally flowing in the Woods creek system

to pass through." Id Because of alterations to the channel further

downstream, " the escaping waters deposited sediment and silt in Mootz

lake and the drainage ditches" that had been built by plaintiff. Id. The

downstream landowners sued both for damages and also to enjoin the city

from continuing to release the natural flow. Id at 472. The Washington

Supreme Court rejected both claims, holding that the city " had the legal

right to discontinue the use of that reservoir at any time it saw fit." Id at

480. As the Court observed: 

The lower proprietors ( the owners of the land within the

drainage district) who had improved their property with
reference to the change in the course of the stream and the

impounding of its waters by appellant, and in reliance on
the continuance of that condition, did not acquire a
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reciprocal right to have the artificial condition remain

undisturbed. The appellant could not be compelled to

maintain the damfor the benefit of the lower proprietors. 
The right to maintain the dam, like other rights, could be

abandoned. If the doctrine of reciprocal rights obtains, then

appellant could never abandon its easement, but must

forever maintain the dam for the benefit of the respondent

and its successors. 

Id. at 478 ( emphasis added). Because the city was entitled to return the

waters to their natural flow, "no right of action could be maintained

against it." Id. at 477. 

Like Everett' s dam in Drainage Dist. No. 2, Tacoma' s dam was

legally constructed and maintained." Id at 480. The amount of water

being diverted is consistent with the applicable FERC orders. CP 3800. 

Like the downstream claimant in Drainage Dist. No. 2, plaintiffs allege

that they have been damaged by a release that is no greater than the North

Fork' s natural flow.8 And as in Drainage Dist. No. 2, plaintiffs' claims

against the City fail as a matter of Washington common law. Drainage

Dist. No. 2, 171 Wash. at 477. 

8 The flow amount by the City has varied throughout the decades of dam
operation. Although the current 240 cfs and mimicking flow requirements
are higher than the flow regime in the history of the Project generally, CP
3800, Tacoma is still diverting the majority of the North Fork flow, and
placing substantially less water into the Main Stem through the North Fork
than would exist in the absence of the dam. In other words, the flow of

water past plaintiffs' properties remains less than the natural flow that

existed when their property, water, and riparian rights were condemned. 
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The " great weight of authority" from other jurisdictions likewise

provides that " the owners of a dam are under no legal obligation to keep in

operation for the benefit of others." Powers v. Lawson, 86 R.I. 441, 446, 

136 A.2d 613 ( 1 957) ( citations omitted) (owner permitted to increase

water flow over dam).
9

For example, in Hood v. Slefkin, the owners of

land downstream from a dam were among the plaintiffs who sued when

the defendant altered its operations to permit additional water to flow past

the dam, allegedly flooding the channel adjoining one downstream

plaintiff' s property, and drying up the channel adjoining the other

downstream plaintiff. The Rhode Island Supreme Court held plaintiffs did

not have a right to have the " water level preserved" at the level provided

by prior dam operations. 143 A.2d at 188. Similarly, in Mitchell

Drainage Dist. v. Farmer' s Irr. Dist., plaintiffs sought to enjoin the

upstream property owner from changing its operations by opening a

release valve that had remained closed for several decades. 256 N.W.at

9

See, e. g., Green v. City ofWilliamstown, 848 F. Supp. 102, ( E.D. Ky. 
1994); Custis Fishing Club. v. Johnson, 214 Va. 388, 394, 200 S. E. 2d 542
1973) ( " Having the right to maintain the water level to the high water

mark permitted by the dam, the Club could maintain a lower water level
without incurring liability "); Board ofLevee Comm 'rs v. Withers, 192
Miss. 433, 6 So. 2d 115 ( 1942) ( defendant had right to allow dammed pond

to revert to original flow); Hood, 133 A.2d at 188 ( claims brought both by
upstream and downstream riparians); Mitchell Drainage Dist. v. Farmer' s

Irr. Dist., 127 Neb, 484, 256 N.W. 15 ( 1934) ( downstream property
owners could not compel continued diversion of waters). 
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16. The Nebraska Supreme Court rejected the downstream property

owners' contention that they were entitled to have the waters permanently

diverted. Id. at 21. In particular, the court rejected any suggestion of

estoppel or reliance, concluding that " all idea of permanency is destroyed

by the spillway which was put in when the dam was constructed," even

though the spillway was generally not in use. Id. at 22; see also Kuhlman

v. Folkers, 179 Neb. 80, 88, 136 N.W.2d 364 ( 1965) ( rejecting

downstream plaintiffs' contention that defendant " had permanently

changed the watercourse and that they had a right to rely upon the

change "). As in Mitchell Drainage Dis1., Tacoma' s dam was constructed

with a spillway and release valves, and Tacoma has released varying

amounts of water over the decades.'
fl

The Funk judgment authorized Tacoma to divert some or all of the

North Fork flows —but it did not impose an obligation to do so in

I° The project at issue in Mitchell Drainage Dist. included both the

original spillway and a subsequently added " needle- gate." 256 N.W. at

22. Similarly, Tacoma designed and constructed Cushman Dam
No. 2 with two 78- inch - diameter butterfly valves to allow for the release
of water. See City ofTacoma, Washington, 107 FERC ¶ 61, 288, at P 40

Jun. 21, 2004). In order to implement the 1998 License' s requirement to

maintain the minimum instream flows and comply with license ramping
requirements, Tacoma replaced one of these butterfly valves with a new
78 -inch discharge regulating valve ( referred to as a " jet valve" by
plaintiffs). Id. This valve is many miles from any of plaintiffs' properties. 
Tacoma began releasing minimum flow from this new valve into the
North Fork on March 7, 2008. CP 3777. 
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perpetuity, " notwithstanding the damage and inconvenience to those

below the dam" from the reintroduction of the natural flow. De Ruwe, 28

Wn.2d at 807 (citing Drainage Dist. No. 2, 171 Wash. at 477). The trial

court incorrectly converted Tacoma' s right to divert some or all of the

water from the North Fork as necessary for Project operations into an

obligation to always divert all water. Because the lower court erred as a

matter of law, this Court may reverse the judgment on this additional

independent ground. 

VI. CONCLUSI ©N

The Funk judgment explicitly conveyed to Tacoma all of the real

property rights required to build and operate the Project, including all

riparian rights attached to the properties at issue in this appeal. Tacoma

compensated plaintiffs' predecessors in Funk for taking some of the

property rights attached to their land and for any damage to the owners' 

remaining property rights. The judgment also authorized Tacoma to divert

some or all of the North Fork flows, without obligating Tacoma to do

either in perpetuity. Plaintiffs are barred as a matter of law from seeking

additional compensation when dam operations change. 

As the United States Supreme Court has observed, the

fundamental precept" that final judgments are binding applies with

particular force to " rights in real property." Arizona, 460 U.S. at 619 -20. 

The trial court erred by disturbing the parties' longstanding property

rights. This Court should reverse the Iower court' s judgment and its
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orders granting plaintiffs' motion for summary judgment and denying

Tacoma' s cross - motion, and should remand the case with directions to

enter summary judgment in favor of Tacoma. 

DATED this 19th day of November, 2012. 
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CERTIFICATE OF SERVICE

The undersigned certifies under the penalty of perjury under the laws

of the State of Washington that 1 am now and at all times herein mentioned, 

a citizen of the United States, a resident of the state of Washington, over the

age of eighteen years, not a party to or interested in the above- entitled action, 

and competent to be a witness herein. 

On November 19, 2012, 1 caused to be served in the manner noted

below, true and correct copies of the foregoing on the following: 

Via Legal Messenger

Karen A. Willie /Bradley E. Neunzig
Terrell Marshall Daubt & Willie PLC

936 North 34th Street, Suite 400

Seattle, WA 98103

Attorneys for Respondents /Plaintiffs

1 declare under penalty of perj ury under the laws of the State of

Washington that the foregoing is true and correct. 

Executed this 19th day of November, 2012, in Seattle, Washington. 
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1 limited liability company; WILLIAM O. 
HUNTER AND CAROL HUNTER, husband

2 and wife and the marital community thereof; 
PAUL B. HUNTER AND LESLIE HUNTER, 

3 husband and wife and the marital community
thereof; WILLIAM O. HUNTER, JR.. AND

4 LUAYNE HUNTER, husband and wife and

the marital community thereof; DOUGLAS
5 RICHERT, a single man; EVAN TOZIER, on

behalf of RIVERSIDE FARM, a Washington

6 partnership; ARTHUR TOZIER, a single man; 
MAXINE TOZIER, in her individual capacity; 

7 and EVAN TOZIER, a single man, 

8

9 vs. 

10

11

12

13

Plaintiffs, 

THE CITY OF TACOMA, a Washington

municipality, 

Defendants. 

14 THESE MATTERS having come before the Court upon Plaintiffs' Second Motion

15 for Summary Judgment with Regard to Tacoma v. Funk, and Defendant' s Motion for

16 Summary Judgment, and the Court having heard the oral argument of counsel for all parties

17 and reviewed the following documents: 

18 1. Plaintiffs' Second Motion for Summary Judgment with Regard to

19 Tacoma v. Funk; 

20 2. Declaration ofDerek B. Booth, Ph.D., P.E. in Support of Motion for Remand, 

21 with attached exhibits; 

22 3. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs' 

23 Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached

24

25

exhibits; 

26 ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR

SUMMARY JUDGMENT WITH REGARD TO TACOMA V. 

FUNK --AND DENYING DEFENDANT' S MOTION FOR

SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 2
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1
4. Declaration of Marley L. Young, P.E., P.L.S. in Support of Plaintiffs' Second

2
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit; 

3
5. Declaration of Bradley E. Neunzig in Support of Plaintiffs' Second Motion for

4
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits; 

5
6. Declaration of Fred Burnside in Support of Defendant' s Motion to Strike, 

6
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs' Summary

Judgment Motion, with attached exhibits; 

8
7. Declaration of Karen A. Willie in Support of Plaintiffs' Motion for Summary

Judgment, with attached exhibits; 

10
8. Defendant' s Opposition to Plaintiffs' Second Motion for Summary Judgment

11
with Regard to Tacoma v. Funk and Defendant' s Motions to Strike; 

12
9 Declaration ofAndreas Karnmereck Re: Opposition to Plaintiffs' Second

13
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits; 

14
10. Second Declaration of Maureen Barnes Re: Opposition to Plaintiffs' Second

15
Motion for Summary Judgment with Regard to Tacoma v. Funk; 

16
11. Declaration of Tyson Kade Re: Opposition to Plaintiffs' Second Motion for

17
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits; 

18
12. Plaintiffs' Reply ©n Second Motion for Summary Judgment with Regard to

19
Tacoma v. Funk; 

20
13. Declaration of Paul B. Hunter in Support of Plaintiffs' Reply on Second

21
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibit; 

22
14. Declaration of Richard T. Hoss in Support of Plaintiffs' Reply on Second

23
Motion for Summary Judgment with Regard to Tacoma v. Funk; 

24

25

26 ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR

SUMMARY JUDGMENT WITH REGARD TO TACOMA V. 

FUNK --AND DENYING DEFENDANT' S MOTION FOR

SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 3
TEURELL MARSHALL DAUDT & WILLIE PLLC
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1
15. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs' 

2
Reply on Second Motion for Summary Judgment with Regard to Tacoma v. Funk and

attached exhibits; and

16. Declaration of Karen A. Willie in Support of Plaintiffs' Reply on Second
5

Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits. 
6

17. Plaintiffs' Opposition to Defendant' s Motions to Strike, Continue, Stay and
7

Consolidate; 

18. Declaration of Karen A. Willie in Support of Plaintiffs' Opposition to

Defendant' s Motions to Strike, Continue Stay and Consolidate
10

19. Defendant' s Motion for Summary Judgment; 
11

20. Defendant' s Memorandum in Support of Motion for Summary Judgment ;. 
12

Declaration of Matthew Love in Support of Defendant' s Motion for Summary Judgment and
13

attached exhibits; 

14
21. Declaration ofAndreas Kammereck in Support of Defendant' s Motion for

15
Summary Judgment and attached exhibits; 

16
22. Declaration of Maureen Barnes in Support ofDefendant' s Motion for

17
Summary Judgment and attached exhibits; 

18
23. Plaintiffs' Response to Defendant' s Motion for Summary Judgment; 

19
24. Declaration of Karen A. Willie in Support of Plaintiffs' Response to

20
Defendant' s Motion for Summary Judgment and attached exhibits; 

21
25. Plaintiffs' Second Motion for Summary Judgment with Regard to Tacoma v. 

22
Funk (incorporated); 

23
26. Declaration of Derek B. Booth, Ph.D., P. E. in Support ofMotion for Remand

24
with attached exhibits (incorporated); 

25

26 ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR

SUMMARY JUDGMENT WITH REGARD TO TACOMA V. 

FUNK AMID DENYING DEFENDANT' S MOTION FOR

SUMMARY JUDG1wfENT AND ADDRESSING RELATED

MOTIONS 4 -
T ERREL MARSHALL DAUDT & WILLIE PLLC
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1
27. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs' 

2
Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached

3
exhibit (incorporated); 

4
28. Declaration ofMarley L. Young, P.E., P. L.S. in Support of Plaintiffs' Second

5
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit

6
incorporated); 

7
29. Declaration of Bradley E. Neunzig in Support of Plaintiffs' Second Motion for

8
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits ( incorporated); 

9
30. Declaration of Fred Burnside in Support of Defendant' s Motion to Strike, 

10
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs' Summary

11
Judgment Motion, with attached exhibits E, K and 0 (incorporated); 

12
31. Declaration of Karen A. Willie in Support of Plaintiffs' Motion for Summary

13
32. Judgment, with attached exhibit (incorporated); 

14
33. Defendant' s Reply Brief to Plaintiffs Response to Motion for Summary

15
Judgment; Declaration of Andreas Kamrnereck in Support of Reply Brief in Support of

16
Defendant Motion for Summary Judgment, and attached exhibits; 

17
34. Plaintiffs' First Motion for Summary Judgment (incorporated); 

18
35. Plaintiffs' Second Amended Complaint; 

19
36. Defendant' s Answer to the Second Amended Complaint. 

20
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiffs' 

21
Second Motion for Summary Judgment with Regard to Tacoma v. Funk is GRANTED and

22
Defendant City of Tacoma' s Motion for Summary Judgment with regard to Tacoma v. Funk

23
and challenging the standing ofNorma Bourgault is DENIED. 

24

25

26 ORDER GRANTING PLAIN U FS' SECOND MOTION FOR

SUMMARY JUDGMENT WITH REGARD TO TACOMA V. 

FUNK AND DENYING DEFENDANT' S MOTION FOR

SUMMARY J JDGMENT AND ADDRESSING RELATED

MOTIONS 5
TERR LL 1NAR.SEAL.t.. DAUDT & WILLIE PLLC

DWT 19771787v1 0020822- 404017
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1
IT IS FURTHER ORDERED that the Defendant' s Motion to Strike the Plaintiffs' 

2
reliance on Indemnity Insurance v. City ofTacoma, 158 Wn. App. 1022 ( 2010) is DENIED

3
and it is noted that the City withdrew its motion to strike the declarations of Derek Booth in

4
Support of Second Motion for Summary Judgment With Regard to Tacoma v. Funk and that

5
of Paul Grant filed in another matter. The Court did not consider the letter written on

6
Novernber 9, 1920 by O.L. Parker in its analysis. 

7

8
IT IS FURTHER ORDERED Defendant' s motion for summary judgment seeking the

9
Court' s declaration that the owners of the 23 properties not explicitly involved in the Tacoma

10
v. Funk case must seek damages, if any, through reopening of the Funk Condemnation, is

11 denied. p1GArt/ 7' frF - '.•"*) %( 10,,'' ! t' 2.rr 52.r z c 

12
D NE IN OPEN COURT this 29yda 00

lar • 

R a M

13

14

15

16

17

18

19

20

21

22

23

24

25

26 ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR

SUMMARY JUDGMENT WITH REGARD TO TACOMA V. 

FUNK --AND DENYING DEFENDANT' S MOTION FOR

SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 6
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2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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RECT & FILED
MASON CO. WA. 

22017JUL - 2IP 2, 04

O
The Honorable Ronald Castle e

IN THE SUPERIOR COURT OF THE STA'TE OF WASHINGTON
IN AND FOR THE COUNTY OF MASON

GERALD RICHERT, et al., 

Plaintiffs, No. 10- 2- 01058- 4

v. 

THE CITY OF TACOMA, 

Defendant. 

ORDER ENTERING FINAL

JUDGMENT PURSUANT TO CR

54( b) AND RAP 2.2 ( d) AS TO ISSUES
REGARDING TACOMA v. FUNK

This matter came before the Court on cross - motions for summary judgment on a

number of issues. The Court has granted Plaintiffs' motion to strike the City' s affirmative

defense based on the 1921 condemnation action Tacoma v. Funk and denied the City' s

motion to bar the Plaintiffs' lawsuit in its entirety as to eighty -eight properties based on

Tacoma v. Funk This Order does not apply to the twenty two properties which were not

explicitly included in the Tacoma v. Funk condemnation.' It does not apply to any of the

other issues adjudicated on summary judgment. As a result, to preserve the parties' and
fAPz.3C) CIO

judicial resources, the Court pursuant to CR 54(b) and RAP 2.2( d), enters final judgment

as to the Tacoma v. Funk claims upon which it granted summary judgment. 

THE COURT HEREBY ORDERS, as follows: 

A. There is no just reason for delay in the appellate review of the issues with

One property, Auditor' s number 421152460080, was voluntarily withdrawn from the lawsuit by the
Plaintiffs. 

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54( b) AND

RAP 2,2( d) AS TO ISSUES REGARDING TACOMA v. FUNK - 1
cr. 14 { 1074 -.] 4i Îffl

9 4
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2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

7

regard to Tacoma v. Funk entered on June 8, 2012 and the parties have both agreed that

immediate appellate review of the impact to the eighty -eight properties in that action is in

the best interests of their respective clients; 

B. This is a well- defined issue of law not dependent on any further legal

determinations below and it needs no further fact funding. It is a unique legal issue not

directly addressed by an appellant court; however, it is an issue that can be presented in a

straightforward way. The issue is distinct from the unresolved issues in the case, and its

final resolution will expedite the ultimate resolution of all issues in the case.; 

C. The correctness or incorrectness of the Superior Court' s decision is vital to

the remainder of the case and an early decision can avoid costly and lengthy litigation. 

Appellate review will not unduly delay the trial as no trial date is set yet. The other

pos

IT IS SO ORDERED. 

DATED this 2 i day of June, 2012. 

Presented by: 

COUNSEL FOR DEFENDANT: 

VAN NESS FELDMAN, PC

By

s can

Judge Rona a eberry

Matthew A. Love, WSBA #25281

Tyson C. Kade, WSBA # 37911

719 Second Avenue, Suite 1150
Seattle, WA 98104

Tel: (206) 623 -9372

Fax: ( 206) 623 -4986

E re-64,1 fiO4e

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54( b) AND

RAP 2. 2( d) AS TO ISSUES REGARDING TACOMA v, FUNK - 2
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18
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77

23

24

25

26

27

DAVIS WRIGHT TREMAINE LLP

By
Fred Burnside, WSBA 432491

Craig Gannett, WSBA #9269
Carly Summers, WSBA #42198
1201 Third Avenue, Suite 2200

Seattle, WA 98101

Tel.. (206) 757 -7016

Fax: (206) 757 -7016

COUNSEL FOR PLAINTIFFS

TERRELL MARSHALL DAUDT & WILLIE PLLC

By
Karen A. Willie, WSBA # 15902

936 North 34th Street, Suite 400

Seattle, WA 98103

Tel.: (206) 816 -6603

Fax: (206) 350 -3528

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54( b) AND

RAP 2.2( d) AS TO ISSUES REGARDING TACOMA v. FUNK- 3
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v

THE SUPERIOR COURT OP THE STATE OF WASHINGTON, 

IN AND FOR MASON COUNTY. 

r _ 

CITY OF = au., / 

a municipal corporation, too., 

Petitioner, 
PETITION FOR

v - CONDEMNATION. 

GEORGE H. PUN ' and Mrs. George H. 
Punk, his wife; William T. Putnam
and Harriett G. Putnam, his wife ;.4--` 
A. G. Cushman and Mrs. A. G. Cush - 
man,. 3ts-..wife; Russell woman, a

bachelor; Puget Mill-' ampany,, a corporation; Olive Ranson, widow

of Arne Hanson, deceased; Marium Ranson, Simon Hanson, Frit jof
Hanson; Valborg Rustad, Mina Caroline Davis Oiofirie ': hue, Agnes
Gilbertson, Olaf Hanson, children, heirs at law and deviseea..of
Arne tfauson, deceased; Frances Hanson,' Carrie Palle, Hassle
Hanson, Ole Hanson, Fred Hanson and Jeanette Hanson, his wife, 

heirs at law of Arne Hanson, deceased; Alice E. Dow Browner and
O. 7£., Browner, her husband; A. • E. Hillier and Stella Hillier, his
wife; Henry • O. Pixley; William Musser and Mrs. William Musser, 
his wife; Ida. M. Finch and Vincent Finch, her. husband; Tacoma . 

Savings Bank 8 Trust Company, ' a corpora ion f as ruatee; Marie
H. Bradley, William T. Bradley and Edith C. Bradley, hid wife; 
James W. Bradley; Martha E. Hayward, a widow; Weyerhaeuser

Timber Company, a corporation; Thad B. Preston and Mrs. Thad B. 

Preston, his .wife; Ellen Rudy and, John Doe Rudy, her husband; 

Dr. J. Richter and Lirrs. J. Richter, his wife; Potlatch Commer- 

cial & Terminal Company, a corporation; Sig. G. Aarag1 and Mrs. Sig
G. Aardal, his wife; H. N.. Woolfield and tars. H. N. Woolfield, L

his wife; •E. A. Sims and Mrs. E. A. . Sims, his Wife; George Franz

and Mrs. George Franz, his wife; Myra L. Lutz ' and John Doe Lutz, 
her husband; W., D. Davidson and Mrs. W. D. Davidson, his wife; 

Morrison I'. Piwley and Mrs. Morrison t. Pixley, his wife; M. M. 

Grogan and Mrs. M. M. Grogan, his wife; J. A. Sohmrydt and Mrs. 
J. A. Schmidt, his wife; Wm. Wagner and Mrs. WM. Wagner, his wife; 

Abraham J. Gross and Mrs. Abraham J. Gross, his wife; Perry J. 
Perkins and Mrs. Perry J. Perkins, his wife; `.the. Oregon Mortgage
Co., Ltd., a corporation; Eiggins --Dady Timber Co. a corporation; 

L. W. Olds and firs. L. W. Olds, his wife; J. T. Argyle and Mrs. 

J. T. Argyle. his wife; Stephen Merrick and Mrs. Stephen derrick, 

his wife; Mae. 'Land Company, a corporation; Kneeland Invest lent :Co. 

a. corporation; Robot E. Andrews and Mrs. Rob' t E. Andrews, hie. 

wife; Edw. ' F. Leach and. Mrs. Edw. F. Leach, his wife; northern

Pacific Railway Company, a corporation; S. Z. Waterman and Mrs. 

S. X. Waterman, his wife; Mary A. O. Rechenderfer and John Doe

Rechenderfer, her husband; Olympia Door too., a corporation; 

k 11

PirNfl

SEP l 1 inn

11: 4 or m1-1 . SUPERIOR wOU
N/ASQry COUNTY, JIAf3.i4. 
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That T, fir- iarrison and 9aary. L: Garrison are' husbrmd and wife.. 
That Karl Rose and Emilie Roae are husband and wife. That 3. B.' 

Jackson and Mary Jackson -are husband and wife. T hat John L. 
Sutherland an Mrs. John L. Sutherland are husband and wife.' That
R. B. ; Filson and Bertha 1Yi1-so.n are husband and wife. That. Villiam M. 
Foster' and Mrs. te. . ` other are •husband and•. w . ife. That ' Thomas
W. ? lebb end Maude Webb are husband and wife. That George Cameron and
Louise Cameron ere husband and Wife ;° Plat

Jahn Doe Jf cNeeley, whose .true christi n name . is' to . petitioner
unknown, andveneYa A. AicNeeley are husband and wife. ` That W. A. 
Morris and Maude Gorr is are husband. and wife. That George E. Weaver • 
and Mabel •ii.- Weaver are husband •and wife. That J. C. McXiel and Mrs. 
J. C. MoXiel are husband and wife. That W. A. Robles and birs. V. A. 

Nobles are husband and wife. That Joseph •Vail and Mrs.. Joseph Vail
are husband and wife. that W. A. Hunter and Oliver Hunter are
husband and wife. That William Deyette and Mrs. Deyette are
husband and wife. That Lew Ottermatt and Jeanette J. Ottermatt

are husband and wife. hat Jos. C. » ongrain and Mrs. Jos. C. Mongrain
are husband and wife. That , ilex Johnson and tars.. Alex Johnson are
husband and wife. That • John Doe Hauptly, whose t'rue•-ohristian name. 
is to petitioner unknown, aha ' riannte . o.. Hauptly are husband and
wife. That Arthur h. Bells and rare. Arthur a. Hells are husband
and ' wife. That nasmus Vans on and Tars. . asmus . fans on are husband ' and
wife. That George Webb and , ears. George / ebb are husband and wife. 
That t. N. Wood and . Jthel Food are husband and wife. That Hobert • 
Lewis and airs. Robert Lewis' are husband and wife. " i:•hat Henry Allen and
Mrs . aenry Allen. are husband and w ife . That rconinn.ey t'ul sifer and airs
Mciiinney 1'u as. ifer are husband and w ife . What frank uaca.ean and Mrs. 

i+'rank Macnean are • husband. and wife. That A. D. Miller and wars. A. U. 

Miller are husband and wife. That Alonzo stay, and Bessie nay are hus- 
band and wife. That Joseph Wiokstrom and mars. Joseph Wickstrom are
husband and, wife. That W. B. Sammons and Mrs. 7..6. Sammons are husband
and wife.. That ''.. ti:,'rsowe and taro. a:, n. xtowe are husband and wife. ,'That

4Y•: G.. Rex and: Mrs.: •W. G. Rex .are' husband • and wife : That W. H. Smit h and
fira. IY. H. Bmith are husband. ' end wife,, hat•Albert Hale and Mrs. . Albert

gale' are husband and wife: ': chat Frank W. • Hale and 1,lrs. ' rank- W. Bale, 

are husband and 'wife. That Clinto n•'O`. Harris an firs. Clinton C. 

Barris are husband and wife. That J' ose'ph Id.- Sparr and Mrs. Joseph M. 

Sparr are husband and wife. That 1?• A. Robiaon• and Mrs. F. A. Robieon

are husband and wife. • ' 

7x. 

That at all times since the year 1895 the City of T.acoma has been
engaged in the business of owning lands, real estate,' right s of way, 
franchises, easements, privileges and other facilities, and owning, 
operating and maintaining 'works ,plants and faeilitie's for the . 
purpose of furnishing said 4ity of Tacoma and the inhabitants thereof
and any other persona, with electricity and ele,otric energy for ligh- 
ing, heating, fuss, power and other public purposes, and has regulat- 
ed and controlled' • the use, distribution and price thereof. 

That heretofore and prior to Auguust 12th,' 1919, the corporate
authorities, - toii.t, the City Council of said City of Tacoma. ,deemed. it
advisable that said City of which ' they were officers, should acquire

13 54 FUNK 0000g8



by condemnation or purchase, of both of said methods, a site, which

should include land and real estate, rights of way, water rights, 

overflowage rights, easements, privileges and other facilities for

the purpose of making certain additions, betterment.s' and extensions, 

hereinafter mentioned, to the present electric generating plant and

system now owned, controlled, operated and maintained by said City, 

and the said City Council of said City thereupon and on the 9th day

of Jiily, 1919, dulsr passed an ordinance, numbered 7040, ' entitled; - 

An ordinance declaring the advisability of the. City of
Tacoma' s acquiring a site for establishing a hydro - electric power
plant on the North Ford of the Skokomish hiver and on and along. _ 

Cushman in Mason County, Washington, with the necessary water
rights, overflewage rights,, easements and other property rights
incident and necessary thereto as an addition to and extension of
its electric light and power system; specifying and adopting the
system and plan proposed; declaring the estimated cost thereof, as

near as may be; and providing for the submission of this ordinance
and the system and plan herein set forth. to the qualified voters of

the City for their ratification or rejection thereof•at a special
election to be held on the 12th day of August, 1919;' ani repealing
Ordinance No. 6938 "; 

which said. _ ord.inance was signed by the Mayor of said City and was

thereafter duly published in the official newspaper of said City on

the 10th day of July, 1919. 

XI. 

That said Ordinance too. 7040 specified and adopted the system or

plan proposed for the acquisition of said site for such proposed

additions, betterments and extensions of its present electric gener- 

a,ting system, and declared the estimated cost of said site as near

as might be, and said ordinance and the plan and system therein spec- 

ified and adopted was thereafter, on August 12th, 1919, submitted for

ratification or rejection to the qualified voters of said City, and

at said election• said ordinance and the plan and system therein

specified and adopted was ratified by the affirmative vote of such

a majority of the' gualified voters of said City voting at said elec- 

tion as was required by the statute in such cases made and provided. 

That a copy of said Urdinance no. 7040 is attached hereto, marked

Exhibit A, and made a part of this petition. 

355
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XII. 

That the system and plan specified and adopted by said ordinance

was and is to acquire by condemnation or otherwise a site upon and

along Lake Cushman, and on and along the Borth Ford of the Skokomish

River, in Mason County , Washington, for a hydro - electric generating

plant. to be known and designated " Hydro - electric rower Unit quo 2, of

the City of 1•aoo0ma "; said plant to be awned, constructed, operated and . 

maintained as an addition, betterment and extension of and to the

present system of said City, which site so to be acquired and owned by

said City, should include all land's, rights of way, water rights, 

overflowage rights, reservoirs. easements and privileges as should

be necessary for the ultimate development thexeof, including also

Sufficient . rights of way, franchises, and easements to provide a . 

double pole line and private telephone line where it. may be located

from the headworke to the Pierce County Line. 

XIII. 

That pursuant to the further provisions of said. Ordinance ho. 

7040 said City of Tacoma, by its commissioner of bight and Water and

its' Oity Council has. caused• the proper and necessary surveys to be

made and prepared, and has determined that in order to develop and put

in operation said Hydra -- electric Power Unit No. 2 Of the City of Tacoma

hereinafter described, it is and will be necessary and convenient to

include in said site the lands, rights of way, water rights, over - 

flowage rights, easements and privileges hereinafter described, and

said City of 'Tacoma heretofore and on the 7th day of July, 1920, 

duly •passed Ordinance No. 7281, entitled; - 

An ordinance authorizing and directing the City Attorney of the
City of 'Tacoma to institue and prosecute an action or actions in the
proper .courts in the name of the ,CIty of ' Tacoma, under the right of
eminent domain, - for the o and emnat i -on and acquisition of lands, real

estate, premises, rights- of- way,' riparian rights, water rights, over-' 

flowage tights, easements and privileges necessary for the construction, 
operation and maintenance of the hydro- eteotrie power plant on and

along the Borth Fork of the Skokomiah River, and on and a.long Lake

1356
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C1I1. 

That with the construction of said dam in the North Fork of
said Skokomish River, above mentioned, and the construction of said

tunnel and canal and the utilization of said waters in the manner
herein set forth, a portion of the waters of said forth Fork of
Skokomish River will be diverted from the present channel : thereof
and used by petitioner upon the site herein desoribed, and to be• 

acquired by these proceedings for the operation of said proposed
Hydro- Electrio Power Unit # 2 of the City of Tacoma, and the volume

of water in said river below said darn will he diminished- and by
reason thereof it is and will be necessary and convenient for said
City of Tacoma to take and acquire, as a part of the site for said

proposed power plant, pursuant to the provision of said Ordinances
No. 7040 and No. 7281, the water rights, riparian rights, easements, 

privileges and other facilities upon said river below said dam, 

necessary and adequate for the proper development, construction; op- 
eration and maintenance of said power plant. 

c tv. 

That the lands., real estate and premises mentioned and desoribed

in Group 11 of said Ordinance No. 7281, attached hereto as Exhibit B, 
and hereinafter described, abut upon and lie adjacent to said river, 

and the - defendants. 

CV. 

That defendant Olympia Door Company, a corporation, is or claims ° 

to be the owner of the following described tracts of land, with the

riparian rights upon said river appurtenant thereto, to -wit:- 
the N. E. a of N. E. g; 

Government Lot 1, being/ the N. W. 4 of ». J. 4; the S. V. * of N. E. 6i
the. N. W. 4 of S. L, a; the N. E, 4 of S. W. 4. and Government Lot 8 being the
S. E,¢- of S. W. 4; all in Section 6, Township 21 North, Range 4 West, 
W. M.• Also that portion of the N. E. L of S. E. a of Section 8, Township
21 North; Range 4 West, W. M., lying Borth of Skokomish River. 

And that defendant Ella A. L. Waddle, has or claims some interest

in the N. E. 4 of S.' N. y of said Section 6,. and Mefendant Washington Mill

Company „ a corporation, has or claims some interest in said portion of

N. E. 4 of S. E.¢ of said Section 8, lying Worth of Skokomish River. • 

OYI. 

That defendants C. A. Hudson and Mrs. C. A. Hudson, his wife, 
are or claim to be the owners of the .W. of Section 7, Township 21 North, 
Range 4 Weet, W. M., except the N. E. 4 of the B. W. 4 of said section, and

of the riparian rights on and along said river appurtenant thereto. 

That defendants T. G. Garrison and Mary L. Garrison, his wife, are

or claim to be the owners of said N. E. 4 of the N. W.* of said Section 7, 

and of the riparian rights on and along said river appurtenant thereto
hereinafter named are or claim to be the- owners of the respective tracts
or parcels of land hereinafter mentioned_ and of the water rights, 

riparian rights, privileges and easements upon and along said river, 
appurtenant or pertaining thereto, and that all of said lands are in

Mason County, ' Washington. 
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Foster, is deceased. That John Doe Pulsifer, whose true Christian
name is unknown to. petitioner, husband of defendant Kate Puleifer, 
is deceased. That Mrs. Ben Johns, wife of defendant Ben Johns, is
deceased. That Mrs. . Allen Yellout, wife of defendant Allen Yellout, 
is deceased. That there has never been any adjudication of or determ- 
ination of who the hairs at law of the deceased persons above mentioned
are. That the heirs at law of each of said deceased persons above
mentioned are proper and necessary parties defendant in the above en- 
titled proceeding. That said deceased persons are Indians and that it
is impossible to ascertain or determine who the respective heirs of said
deceased persons are, until the Indian Department shall have gassed upon

their several claims and petitioner has made diligent search and inquiry
but has been unable to ascertain the names, or residence of any such

heirs or whether or not there are any heirs of said deceased persons. 

CLXIII. 

That all of the tracts o mentioned and described. in Para- 
graphs numbered /. 9,6 to / 40_ 

and

inclusive, are in the Skokomish

Indian Reservation and the defends/ate named in said respective paragraphs
are Indians and that said tracte abut upon said Skokomish River and
that it is . and will be convenient and necessary for said City to take
and acquire the rights to take a portion of the water from said river
at a point near said dam se above described. 

CLXIV. 

That the County of Mason has or claims to have some lien for taxes
upon the lands hereinbefore described. 

CL%Y . 

That the .defendants named herein and made parties hereto are the
owners and occupants of the lands, waters, water rights, riparian

rights, overflowage rights, easements and privileges affected by this
proceeding, and all of the persons having any interest therein so far
as known to the Mayor of said City and the City Attorney thereof; or

appearing from the records in the office of the Auditor of Mason Comity. 

OLXVI. 

That it is necessary, pursuant to the laws of the State of - 
Waehington, in such cases made and 'provided, that the taking and
damaging, if any, of the lands, rights -of -way, water rightd, riparian

rights, overflowage rights, easements and privileges herein alleged to

be necessary and convenient to be taken and acquired for the purposes
herein set forth, should be adjudged to be a public use and necessity; 
that just compensation should be made to said defendants and each of
them for their said lands, rights- of -way, water rights, overflowage

rights, easements, franchisee and privileges and property taken or
damaged, and that ouch damages and compensation, if any, should be

ascertained in the manner provided by law. 

VY' DF - Your Petitioner prays: - 

That it may. be adjudged herein that the taking and damaging, 
if any, of the lands, rights -of -way, waters, water rights, overflowage

rights; easements, privileges and property of said defendants for the
purposes of acquiring the said site for petitioner' s said hydro- electric
power plant, is and will be a public use and necessity; 

that thereupon

392
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the just compensation to be paid to said defendants, arri: each

of theca, for their said lands, , rights -of -way, • water rights, 

p esters, averflowage rights, easements, privileges and property, 

as the case may be, or any damages. thereto,', may be ascertained_ 

and determined in 'the manner provided by lay;; -and that 'won" 

payment by said vity of i'aco:na of the .amounts so awarded ' this

Court may finally adjudge and degree that, the title to said ' 

lands, rights -of -:say, waters., wt er nights, easements, priv- 

ileges and' property are vested in fee simple in said City. 

And - petitioner will over pra. 

SK'A'TE 0E' WASHINGTON) 
8s. 

County of Pierce. ) 

torneys for pe itioner.. 

Q. M. BIDERIDDELL being first duly .sworn on
oath deposes and says: hat • he is the duly eleet.ed, qualified

and acting' &a.yor of the City of Tacoma, the petitioner herein, 
and as such is authorized by law to verify pleadings on :beha . f
of said City; that. he has read and knows the contents of the

above and foregoing Petition for Condemnation end that the
statements contained therein are true as he verily believes. 

ribs
and sworn to before me this / °- day of

A- 16

Igo ary Pub a in a
State. of ' 17ashington, re. ding

at Tacoma. 

3 9 3 FUNK D00097



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY CF MASON. 

CITY OF TACOMA, a municipal ) 

corporation, ) 

Petitioner, { No. 1651. 

vs- } ORDER ADJUDGING PUBLIC

GEORGE H. Fun, et al, { USE AND NECESSITY

Defendants. ) 

The above entitled cause coming on regularly to be
heard before the Court, eitting without a jury; on the 20th
day of November, 1920, and continued from time to time, upon

the application of the petitioner, City of Tacoma, for the

determination of the question of public use preliminary to
its condemnation and appropriation of the lands, rights -of- 

way, waters, water rights, overflowage rights, reservoirs, 

easements, privileges and properties of the defendants
described in the petition on file; and the City of Tacoma, 
petitioner herein, appearing by } esere. J. Chas. Dennie, 

Percy P. Brush and Burns Poe, City Attorneys, and ¥ eser•s. 

Peters & Powell and Chas. R. Lewis of counsel, and the

following named attorneys appearing for certain of the
defendants, to -wit: 

Messrs. Hayden, Langhorne & Metzgar, for. defendants, 
William Musser, Yrs. William Musser and Weyerhaeuser Timber
Company; Flick & Paul, attorneys for defendants, I. W. Olds
and Mrs. L. W. Olde; Tucker & Hyland. attorneys for defendant, 
Ivan L. Hyland; M. M. Logan, attorney for Mason County; Alden

Bailey, attorney for defendants, Rasmus Hansen, Mrs. Rasmus

Hansen, Frank Prods= ' and Mrs. Frank Fredean; Max Hardman, 

attorney for S. K. Waterman; J. A. Coleman, attorney for
defendants, C. A. Hudson, Mrs. C. g. Hudson, 3koko,mieh Boom

Rafting Co., a corporation, and Skokomish Boom Co., a

corporation; G. E. de Steiguer, attorney for defendant. 
H. 0. Henry Investment Co., a corporation; Chadwick, MoMicken, 

Ramsey & Hipp, attorneys for defendants, Puget Sound Mill Co.. 
a corporation, and Puget M111 Co., a corporation; George H. 
Funk. attorney for himself and Mrs. George H. Punk; Poe & 

Falknor, attorneys for defendant. Southwest Peninsula Power

Co.; & Bartel, attorneys for defendant, H. R. Woolfield; 

J. M. Hawthorne, attorney for defendant, William R. Hawthorne; 

Frank C. Owings, attorney for Mason County Power Company, 
Olympic Electric Reduction Co., Olympia Door Co., Kneeland

Investment Co., Frank MacKean and Mrs. Prank MasKean; Troy & 
Sturdevent and George F. Yantis, attorneys for Edwin Aherne. 

Henry Barrett, Oliver Bishop, W. E. Pixley, Albert Pfundt, 

Karl Rose, Mrs. Karl Rose, George Cameron, Mrs. George Cameron, 

School District #43, Mason County, William Deyette, Mrs. William

Deyette, John L. Sutherland, Mrs. John L. Sutherland, Robert

X715
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Ebert, Joseph Vail, Mrs. Joseph Vail, Agnes Eaton, Ordelia E. 
Vaster, Earnest Eaton, W.. 0. Watson, Hugh Eaton, George F. leaver, 
Mrs. . George F. Weaver, Arthur Eells, Mrs. Arthur Eelle, T. W. 
Webb, pars. T. W. Webb, E. L. France, Mrs. E. 1. k' rance, R. B. 

Wilson, Mts. R. B. Wilson, T. G. Garrison, Adrs. T. G. Garrison, 
W. A. Hunter, Itiirs. W. A. Hunter, E. B. Harris, Fannie L. Hauptly, 
William H. Johnson, Joseph C. Mongrain, Mrs. Joseph C. Mongrain, 
J. C. McKie', Mrs. J. 0. McRiel, W. A. Nobles and Mrs. W. A. 
Nobles; and defendants, Skokomigh Boom Co., Olympic Electric
Reduction Co., and Southwest Peninsula Power Co., having entered
mcluntary appearances and having been made parties to said
action, by stipulation in open Court; and it appearing that
defendants, Alice Johnston, Watren Johnston and Gertrude Johnston

are minors and necessary parties defendant, and the Court having
heretofore appointed P. M. Troy, an attorney, as guardian ad

litem for said minors; and

It appearing that due and legal notice of the time
and place of this hearing had been given to all of the above
named parties appearing herein; and

It further appearing to the Court that due and legal
service of the Summons and Petition had been made upon each of
the defendants named in the Summons and Petition herein on file, 

by personal service and by publication of Summons in the manner
required by law, ae more fully appears from the filee herein, 
the Sheriff' s Return of Personal Service. the Proof of Publioa- 
tion 4f Summons, and Affidavit of Percy P. Brush, one of the

attorneys for petitioner; that more than twenty ( 20) days had
elapsed since the personal eervice of said Summons upon each

of the defendants shown by the record to have been personally
served; and that more than sixty ( 60) days had elapsed since the
first publication of Summons as to said defendants served• by
publication and prior to said 20th day of November, 1920; and

that none of the defendants named in said Summons and Petition

had made any appearance in saidcause, except those defendants

above named appearing by their respective counsel; and that

all of said defendants except those appearing as above named
are in default; 

Thereupon the cause proceeded by the introduction of
evidence, oral and documentary, on the part of the petitioner, 

and like evidence on the part of the appearing defendants; and

the Court having heard and considered the evidence adduced at
said hearing, and having heard and considered the argument of
respective counsel, and in all respects being fully advised
aS to the law and evidence, 

The Court finds that the allegations contained in
the petition herein are true and that the contemplated use. for
which the lands, rights -of -way, waters, water rights, overflowage

rights, reservoirs, easements, privileges and properties are

sought to be appropriated is really a public use, and that the

public inrerest requires the prosecution of the enterprise being
prosecuted by the petitioner and requires the appropriation of
said lands, rights -of-way, waters, water rights, overflowage

rights, reservoirs, easements, privileges and properties, as

prayed for in said petition; and that the said lands, rights -. 

of -way, waters, water- rights, overflowage rights, reservoirs, 

easements, privileges and properties described in said petition

and sought to be• appropriated by said petitioner are required

1716
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and necessary for .the 'purposes of such - enterprise; 

NUW,. THEREFORE, by vittue of the premises

I'2. IS CONSIDERED, ORDERED, ADJUDGED AND DECREED that
the contemplated use for which the lands, rights -of -way; waters, 

water rights, overflowage rights; reservoirs, easements, privileges

and properties -are sought to be appropriated 16 a public use, and

that public interest requires the prosecution of the enterprise
being prosecuted by the petitioner, and requires the appropria- 
tion of• the said lands, rights -of -way, waters, water rights, 

overflowage rights, reservoirs, easements, privileges and pro- . 

parties described in the petition and as prayed for therein; and

That the' lands, rights -of -way, waters, water rights, 

overflowage rights, reservoirs, easements, privileges and pro- 

perties described in •said petition' and sought to be appropriated
by said petitioner are . required and necessary for the purposes of
such enterprise; and - 

IT IS FUR12ER ORDERED that the above entitled cause

proceed to the ascertainment of the damages to be paid by the
petitioner for the properties proposed to be appropriated in
the manner provided by law. 

Done in open Court this ;71--. J.- day ' of January, 1921. 

IEntcre On .p[it C- !•+.. 7` -f- .t1 -... 

T nlxcmc. __ 

irk
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IIT 51333 SIPERIOR COUR aP MP sTATS of WASSINGTON, • 

IN AND roll MASON . OOU NYY. 

01 

CI 3'Y OP TACOMA, a sauni. -, 

aipal :corporation, 

Plaintiff. 

No. 1651

tSTAMEENT AND CRASS OO dP'LA.IN:T
v E

GEORGE' Ff. ! viz, e t 'e.la. , • 

Defendants. 

Come now . the fallowing named defendan te, T. • W. , We,bb and

Webb, hubband and wife, G. P. ' Weaver, and

Weaver,. husband and wife, J, C. Mongrain, and

Mongre,in, kidaband and wife, '.WIL '3©hnaton and - •_. 

Jahne ton, husband and wife, • T. 0. Watson ands;, Watson,, 

husband and wife, Sred IIaseaie as
Administrators

of the Estate of

George . Cameron,. Karl T. Ricrac ' and R0130 husband 'and

wife, A. H. 21311e, and. Eele,' huobalid, and. wife= fl, B. 

Wilson, and Wilson, husband and wife; Oliver' Bishop:.: 

and Bishop, husband and wife-, William Deyette and

Daye tte, husband and wife } 3.4 7... Sutherland,. and. 

Sutherland, husband and wife; b'. A. Robison and

Robison, husband and. wife, M.. P. Pixley and

Pixley, husband and wife; W. A. Nobles and Nablesw

husband and'.wi#'e; J, C. Mc Kiel and Me Kiel, husband

and wife, Jean- Todd Predson and Predeon, husband

and wife, and To seph Sparr and sparr, husband and

ti
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wife, and' by way of statement and cross complaint allege;- 

x... 

That the above named T. W. ' ebb and Webb: 

are now and at all times Mentioned herein were husband and rife' 

and that they .ara, the owners of the 'f'ol'lowing described premi seen

situate, lying an being in Mason County, Washington, to- wit :.• . . 

Lot TWO ( 2); the Southwest quarterrof Northwest' 
quarter:; the West half of the southwest quarter of

Section ,,, 17) Townehip,) twenty one 21), North; 
Range Three ) L1 to Seven ( 7), Fight ( S), Nine ( 9) 

Ten ( 10) an' (

T

d,. Lot Eleven '( 11), exeept School Cite. f.Also 
the ' Sou theast quarter of., the southweat quarter; the North -. 

east quarter of the . southeast quarter and the Wet half of
the Sou thews t • quarter, Sec ti on Twelve, . Township Twenty -. 
one ( 21) North, Range 4, West of W. M. and the Nor th- 

east quarter of the Northwest quarter of Section Thirteen

13) - Township Twenty one ( 21) North, Range Four, ( 4)• West

of W.. 

II

That the above named G. F. Weaver and Weaver

are' now, and at all timesMezitioned herein were husband and wife, 

and that .they are the owners of the fallowing described premise° 

situate, .lying and being in Mason County, Washington, to -wit:- 

t' F. even. ( 11) and the South twenty five '( 25') 

acres of the - Southwest quarter of theNort ' est quarter

of Section Fifteen ( 15), Tovmship Twentyr one ( 21)-. Nothth
Range Four ( 4) West - .ofW. M. 

I1il . 

That the. :above named J. C. Mongrain, and

bdongrain, are .now. and at all times men toned:.hexeiu were husband

andwife.'anti that they are the owners of the following described

premises, situate, lying and being in Mason County, Washington, 

ii
to- wit : », nYi -

vL, 

The East half of the ortheas t quarter of Sec- 

tion Six, een ( 16), Townshi enty one ( 21) North, 

RangeFOnr ( 4).. Weet of W. M. • 

IV

That the above named W. R. Johnston and . 
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Johnston are now and at all times mentioned herein were husband

and wife, and that they are the owners of tho following described

premises, situate, - lying and being in Mason County, Washington, 

Sou thweet,` guar ter of the southeast quarter of Sectien.; 
Bight ( 6), Township Twenty one ( 21) North; Range Four ( 4 ) 

West, W. _ M.. . 

A - 22

V

That the dbove named W. 0.. Watson and Wateon

re now aid at all tunes mentioned herein were husband and wife, 

and that. they 'are the owners of the following described .premises, 

situate, lying and being in Mason County, Washington, to -wit ;, 

The Northeast quarter of the Northeast quarter
of Section Sixteen ( 16), Township Twenty one ( 21), 

North, " Range Four ( 4) West of W. M. 

That the above named Fred I,assaie is. A *$inietratox' of

the Estate of George Cameron and that the estate owns the f0_1e:w- 

ing described premises, situate, lying :and being in Mason County:, 

Washington; • to -wi t

o.ts•.Five, (' 5.),`• Six ( 5), Seven ( 7) and the South. • 
half of the Southwest quarter of Neotion Fourteen ( 14
Alcoa . the East- ihalf..ef- the Southeast quarter ,of Section
Fifteen ( 15) e11. in •Toinvsh1p- nWenty one ( 21) North; - 

Range Four, _West of W.- 3E. . . 

VI I

That: t1 e. above named _Karl • T. Rose and

Rose are now and -at all% times Mentioned 'herein were husband and. 

wife and' that they axe the owners of the following described

premises, siin.at e, lying and being in Maeon Courtty, Washington, 

to- -wit : - 

The South half of the Southeast quaavter of Section
Seven ( 7), TownEthip;. Twenty one ( 24 J orth, Range Your ( 4 -) 

We e t of W. Y. .. . 

3- 
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VIII

mat the above named A. H. Et is and _ Bells

are. now and at alts times mentioned herein werehueband and wife

and' that they are • the owners .of, the fol.lowi'rng de-auribee premi ee s, 

situate, ' lying and being in Meson County, Washington,' to- wit:- 

The. Wept half of the Norttaweet quarter of the =No.rth
east quarter and the west half of the southwest quarter of
of the Northeast •quarter; the Northwest quarter of the
Northwest quarter of the eoutheas t quarter of • Se"cti.on Sigh - 
teen, Township . Twenty one ( 21) North, Range Four ( 4), 
West of W. M. 

IX

That the aiao:4e named R. B. Wilson and Wilso4

are now arid:at all times .men tinned 'herein were husband and wife• 

and that .they are the owners of the following described. premises

situate , lying and _being in Mason Coun ter, Wa suing tors

The Southeast quarter of the southwest quarter of
Section Eight ( 8), Township Twenty one ( 21) North, Range
Fottr ( 4) West W. M. 

X . 

That the above named Oliver Bishop and

Bishop are now and at all- times mentioned herein were husband and

wife and that they are the owners of the following deacri bad

premises situate, lying and being in Mason • County, Washington, 

to- wit:- • • 

The East half of the. Sou
of the Ski] amiah River, excel) 
except` c e west 209. 7 feet of
15 - chains of East half of the
Eight ( 8) Tovniship ' Nren ty one
West of W. M. 

XI

theast quarter lying South
t west 5-- chaiins thereof and
south 364. 6 feet of east
Southeast quarter, . Seeotion

21) North Range Four ( 4)' 

That the a'timv a named 4if41iara Deyyette and

Deyette. are now and at all times mentioned hereirn were husband and

wife and that they are the owners of the following described pre- 

mises situate, lying and being in Mason County, Washington, to- 
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Tire ' Wes;t h̀alf•; of the' Northwest quarter of the North -'- 
east quartar of Section Sixteen. 1136 Township
one ( 21) AToxt' ir: Range Four ( 4). Weto.t , M.. . 

Moat the abeveenamed 3 . L. Su therland and' • 

Su ther• and are •now, an& "at all times inenti.oned herein were husband .an

and wife arid.. that they a.re`the .owners of the following: described
premises,. . lying :apd being in Mason County, Wadhixigton, 

t0. vii. t; 

ginning: at the senthwest corner off•the southeast , 
quarter of the . southeast quarterl run thence east. an
south line 5 . chains; thence north to Bkokomieh 'Riven} 
thence following tiger in westerly ;•direction• to weat
line c3' Northeast = 4uarterof. southeast. Vier ter, said

Section Eight, run ' thence south on west line. of East' 
half of aoutheaat quarter to • place of beginning i on•• 
ta,inins 13 acres, more er 1eaa, Section Eight, TownTo- 

ship Twenty one ( 21) North, Range Egotr ( 4)' Weat, W. M.,, .' 

mat. the abor•e named ' F,; A,.: Robison• and

Robison are now and at all times mentioned herein. were husband and

wife and that • they are ..the.. owners of_ the. following described

premises,, `situate, lying and being in• Mason aim , Waehing ton, 

Lois twenty two and twenty. three ( 22• and .23) in section' 
P urteen ( 14) Township Twenty Qne: ( 21) North. • Range Pour

4' West f. L. ALSO Indian Lots Three, ( 3) four;( 4), five

6 and teas ( 14) in Section Twelve ( 12) _ Township twenty
ones; (21)• North, _Range Four, West W. _ M. - 

that the above named M. F: Pixley a PiX1ey

are no* and at all time- mentioned herein were husband and wifefe

and ' that..they are the owners of the •followi ng described prei ees, 

situate,. lying and being in Mason County, Washing %on, to -wit: . 

Twelve . . . 

Lo t' One ( 1.) in Bloch' ( 1 in Townsend' a Addi•ti P
to :Union_: City, Mason County, _Washing ton. • . 
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Mat the above named W. A. 1 ob1esa and

are

XV• 

Nobles' • 

now• and at .a111 times mentioned• herein were husband and wife

and •ttiat they are the owners of the follbwing, described premises: 

situate, , lying and being ' in Mason - County; Washington, te. -wit:- 

She Northwest quarter of the southeast quarter of Sec- • 
Lion Fifteen ( 15) Itivrnehip Twenty one ( 21) North, Range • 
Four, West

XVI

That rtlie above named S. C Mc Kiel and' Mb Xiel

are', now and at all times mentkoned herein, were husband find wf5e

and• that they • are the • owners of the f oflowing 'described premi Bee

dtuate; lying, atid. being in Mason. County, Washington, towit : - 

Government Lot Eleven ( 11) lying north of the main
ehannelof the Skokomieh River. 

XVI I

Heat the above named Jean Todd Fredeon and

Fredson are now and at all times mentioned herein were husband and

wife and that they are the owners of'. tie 'following described pre =, 

m ses situate, . lying and ' being .in Mason Ceuiity, Washington, to.; 

wi t: - 

93a.e West half. of the Nor hweet quarter of the Nortseaet
quainter of Section Sixteen, ( 16) Township Twenty dhe ( 21.) • 
N'ǹrth, Range _Four '( 4) West W. M: .. . 

XVIII • 

Mat'. the above named Joseph Sparr and._ Sri' 

are now and at all times mentioned hereit - were hu sbandti and wife". 

and that they are. the . owners of.. the following de seribed, premises

situate, tying and being. in 'Mason County, Washington, to

A, portion of Indian 'Lot Eleven ( 11), Government Lot

Fi.ve ( 6), Section Twelve ( 12) Township Twenty one. ( 21) 

North, Range Pour ( 4) except a portion sold to Frank - 
Fredeon: - 

XI'V

T'kxat in addition te, the damabe s to the said several. 
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tracts • of .land caused by the taking of the, riparian rights therefrom

by ' reason. of the proceedings on the part of the petitioner stabFl and • 

all of :said tracts are greatly damaged and affected' thereby and the, 

fair market value . of the Dame depreciated by reason of ' the menace

of the dam proposed . to be erected by the petitioner. and• plaint.ff • 

herein, • and the °.impounding of the large: body of water °propoied to be

impounded by the said petitioner and plaintiff, and the consequent" • 

da#aa ges 61' the•°premisee of these defendants ' being• inundated' and

flooded through- the 'chance of the said dam Washing out eta the ' said • 

impounded waters breaking through and. around' the proposed dam of

petitioner 'or plaintiff. and escaping - from said i mounding :basin ••'•' 

and flooding theprergieea of these defendants and dom€ great

damage . thereto and by reason .of the fear of such escaping of water

from '. said impounding ,baisin and the fear of• resul ting injul7 totheir

said .several tracts °of land above described; that the• menace ef, said

proposed dais- and• the said proposed project has and does grea•tly•'de- 

precia tee the•'fair. market. :value of the said property of these de- 

f tdints' bY reason of • thee: fear and apprehension of the Washing out

b1' said data or the escaping_ of said impounded watero around . the: said

dam and the inundating and floof.ing of their said •premises, . afore- 

said. 

That the eai d. several . tracts of land above . des exiled are

suitable acid used for agricultural._purposee and lie in the. lower

endof a narrow valley commencing 94 the mouth of a narrow . cany'On - 

of the Mortis Pork of the Skokornish.'River in itaich canyon, the plains -. 

tiff. and petitioner proposes to erect' its-. dam behind. whioh•,dam arid= 

up the' said North Rark of said River be impounded a great and

vast body of, water; ; that the natural and only outlet of seid. vraters

is through the laid canyon' and valley and over. the said above' 
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described lands of/ thee defendants... 

that by reason of the storage of said -waters so situate;: 

with ,reference to . the above described lands of theee defendants

these aefd,ndents and any persons puroba.sing or occupying lands
laced . - ' 

the eaid valley all( in oo stant f ear, ofimpending. disaster by ' 

reason ..of the storage of ' said water and- appreheneion' of - damag e

from floorage or Of . the dam or storage :'oasin and the escaping : of

wa ter therefrom 'with the gpossibili try' of destruction, of the pro

pert of -these. defendants,.. together wi fh loss of ' life of- the in- 

habitants residing therein. so that the property of these ' defendant

so, situate; has become..undesirable and unmarketable and the fair • 

ma'rke't value, thereof. greatly depreciated. 

3hat each. and, all_ of' said tgacts, of land lie contiguous

said •Skokomi sh' River in - the said *, 11 ey- lying -below • the ca yon

in which the peti.tioner: proposes to erect its -dam and -have valuable

riparian-.rights apertinent thereto by reason of the flange' of the

said River alongside their eeveral tra•ctd of land. 

Ttia t the fair market' value of their said premi. see will_ 

be,,and- are greatly depreciated by reason of•'the proposed taking

away'- of; the riparian. rights . therefrom which_ attach to the whole and

every part of, their said above described premises and Which ' taking

of said water will deprive said pnmisee of all their riparian

rights including the benefita. that annually accrue thereto by

virtue of eubirrigation from the said river. 

WX RFFOR3, they pray the . Ciau rt:- 

l 

to

A - 27

That they be awarded compensation for any and all damages. 

of every kind and nature whatsoever that`will accrue to their said
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properties: by reason of the doing of the things to be done; by the

plaintiff and petitioner as alleged. in the . complaint and the

matters and things a1X'eged in this. etatement' and cross -ci nplaint 

2- ror their costs and disbursements of suit herein. 

3 -.. For much other and fUrtherrrelief as shall• seem meet' in

the premises.: - 

Tt ECEIVE
1 D.' Y - E 

JUN 1. 1921: 

OLEPiK OF HE PKRIOR COUiiT- 

MASON 'COUNTY,•, WA N. 

1791

rneya or a ove named - 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, 

IN AND FOR MASON COUNTY. 

1
CITY 07 TACOMA,' a

municipal corporation, 

Plaintiff. 

No. 1661

PETITION I IN'TERVEDiT

GEORGE H. FUNK, et al, a. 

Defendants. 

N. 

Come now T. G. Garrison, and Garriebn, huabandl and

wife, Blanche B. Bell and Al L. Bell, wife and husband, Fred R. Bell, 

and Mayme Bell, hie wife, J. Ernest Eaton, and Eaton, hue* 

band and wife, Harry Deyette and • Deyette, his wife, Giotor

Bobexte and Roberts, his wwife, _George N. Adams and

Adams, hie wife, Charles Plek and Fisk hie wife, John Hawk

and Hawk, his wife, William Morris and

Morrie, his wife, Joshua Jemison and Nettie . emieon, his wife, W. A. 

Hunter and Hunter, hie wife, Teofil Rickert an Helena

Rickert, hail wife, Robert N. Johnson and Johnson, his

wire, Ed O' Heren and O' Herxen, his wife, Henry Barrett

and Barrett, his wife, William' Mc Dowell and

Mc Dowell, his wife, Will H, Peterson and Peterson s

his wife,. O. T. Aubol and Aubol, his wife, John Edmiston

and Admiston, his wife, Hugh• Brydon and

Brydon, his wife, George W. Dixon and ' Dixon, his wife, 

Mary Adams and - Adams, her husband, Jeaee Iiifk1and and

Kirkland, his wife, and B. C. Willey and - 

Willey, his. wife, ! Marren Lincoln, and Lincoln, his wife,. 

Edward A. Harris and Harris his wife, Charles W. Mashes

1794
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and Mason, his wife, J. G. Hailer and

Haller, hie wife, I. N. Wood and _ Wood, his wife, 

and petition and represent to the Court as follows, to..wit..+ 

1

That the above named T. G. Garrison and Garrison

are now and at all times mentioned herein were husband and wife

and that they are the owners of the followbng described premises., 

situate, lying and being in Mason County, Washington, to- wit: -' 

The southwest quarter of the Northeast quarter, the _ 
Northeast quarter of the Northwest quarter, the Southeast

quarter of the Northwest quarter, the Northeast quarter of
the Southwest quarter, the Southeast quarter of the South- 
west quarter, the' Northwest quarter of the Southeast quarter
all in Section Seven, ( 7), T mnship Twenty one ( 21), North

Range Four ( 4) West ofW. ifi. 

II

That the above named Blanche B. Bell and A. L., Bell are now

and at all times mentioned herein were wife and husband, and that

they are the owners of the foil owing described premises, situate, 

lying and being in Mason County, Washington, to- wit:- 

The West half of the Southwest quarter of Section Fifteen
15) and the South half of the• Northeaet quarter of the South - 

eaet quarter of the Section Sixteen ( 15) Township Twenty one
21) North Range Four ( 4) Chest of W. M. 

III

That the above named Fred B. Bell and Mayme -Bell are now

and at all time mentioned herein were husband and wife, and that

they are the owners of the fomlowing described premises, situate, 

lying and being in Mason County, Washington, 

The. Southeast quarter of the Northeast quarter, except

seven acres conveyed to Jean Todd Fredson „ recorded in vol. 

36, Deeds, page 515, records Auditor' s Office, Mason County, 
ALSO, the North half of the Northeast quarter of the south.p
east quarter, all in Section Sixteen ( 16)„ Township Twenty
one ( 21), North Range Four ( 4) West of W M. 

IV

That the above named J. Ernest Eaten and Eaton are

now and at all ttmee mentioned herein were husband • and wife, and that

1 7 9 5 FUNK000306
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of the following described premises, situate, . 

lying' and being in ;Mason County, Washing ton; 

An undivided ,one' heaf' of Let ten ( 10) and the

North fifteen ( 16) acres of the Southwest. quarter of: 
the Northwest quarter of Section Fifteen ( 15), •! i'ownp
chi r . Twenty one( 21) North, Range Four . (4 ), West of W. M, 

hat the above named Barry Deye tte and & • 

neye tte are lnlor and at all times mentioned herein were husband and
wife and• that they are the ' owners of the following desdribed pre- 

misea,. ei tuate', lying and Ming •im Mason County, Washt en', to- wit: 

Toe West - thirty scree of the soutaeast -` arteI o± 

tlae Ner_thweat` guar ter. of See+ ion Sixteen ;(16) Township
Wen, y one • ( 21 ) North, . mange Four ( 4) West W. M. 

VI • 

ila t the above named Va c for Roberts and

Roberta are .nom" and' a t all timee Mentioned• herein:were, husband and ' 

wife and- that they• are the ; owners . of: the following described pre• 

rai. sea eitua{ e•, . , ying and being in Mason • Caun ty, Washington, * to -wit: r

Toe West fifteen-acres of th,e. soutiswe'st
tie ° 

uaxter- 

o`f . e Northeast :quarte, and the Faat, ten acrea' of the
Son' thheast quarter of ' the Northwest uarter of Seoti'on
Siacteen •(. i6), . it3wnship Teenty one 21), North Range
Four ( 4,) West of W. 11. 

VTh' 

Mat the bcv n' ',.:• ns a e. amen. *George Adrafass., a d • 

Adams are now' and -a't all time s•.mentioned ixerein were husband. and. - 

wife, • and that they are the • owners of •the , foilowing described prey

miees, • sitiate, lying and being in Eason County, Washington, to- 

vtit;'.... 

Twelve and a half ( 12 +) acres in Lots Twelve ( 12). 

and tal.irteen ( 1s) . Section 'Maven, Towns? ip Twenty one. • 
S.1a North, Range Pour, West W. M. beg.• at .the' south.' 

great corns., ; sinning twenty chains east; thence 10 chains

north; thence 5 chains west; ' thence to .point of beginning. 
ALSOLbt eight ( 8) or the Southwest garter of,' the . Southwest
gquerter of Ale. Northwest quar ter of Section Twelve., ( 12) 

3r. ' 
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Tewti$ hip tvtenty one North Range Pour, West' W.• M. 06- . • 
cepst ,one ( 1) • acre thereof .co nveYdd to', Ja riea by deed' re -: • 
aorded..in. Vo1. 33, page 486, Mason Caunty- Deed Records. • 

r' VIII' 
4. 

Ita t "the above ' named aharle 2tek and

Sisk, re now and at all times memj. oned heroin. were husband and

wife • and. -that :they are the owners of the foblowing 'described pre- 

Midas ei.tuate, lying and being ' in IiaBon • County t Washington;. to- 

witp- 

e = •sIlouth• half of the northwest• quarter: of the No rthwe et
quarter of the Northeast quarter of Section Sleven,: ( 11) 

Township Twenty one ( 21) ' North., Range . Four; W_ est of' W. li, 

except west twenty. ( 20). feet or, road. : 

Ix

t- the abovee• named John- Hawk.•and

Hawk. are now and at all times mentioned 'herein were husbanil•'and. 

wife, ` nd that they are the ' owners of the . foli.ow .ng • described Pre- 
miser, sit.tato, lying and being ,in' Mason Couri-ty; Washington, to- •. 

die South twenty eix -2/ 3 acres of tje West b3 -1/ 3
acres of -the North ishlf of the ' Northeast quarter. of
Section 7$'leven ( 11) Township Twenty one ( 21) North Range
Four West W.• M., also the Weet half of the. Southeast. . 
quar ter of the Southeast quarter' of •. Sou theas t quar .ter or
tr dt #7: and • traot #3,. both in Section Twelve ( 12) Town- 

ship. Tsvantzr one( 21) North' Range Four ( 4) West of W. 11f. 

That the . above named 'William Morris. and

Morris are now •and at a].t times mentioned. herein' Were husband andr

wife, and ' that they are theownersoof- the following described' • 

premises,, sitlate,' .17 ing and being in Idaeocn County, Washington. 

to»* i t:- 

Lote nine ( 9) and. twelve ( 12) and the Southeast • 

quarter of the Northeast quarter ofSexrtinn Sif teen, , ( 13 ) 

Township Twenty one ( 21) Range Ppur ( 4.) West. of W: M. r' 

lhat the above - named- I"ashua' Jemi.eon and Mattis ,remison
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are.• now and at all times mentioned herein were' husbeind and wife,,' 

and ,'that they are the owners of. the following described premises, 

sitaste; l•yin,g and ,being in Mason County, Washington, to-- wit: -. 

TITS I ort'kieaeit ' quarter 'of the Southwest ar'tie'r of
se'ction sixteen ( 16) Township Twenty .one (• 21) North
Range or (4) West of W. - 1,4

xIx

That the' a'bove. named W. A. Hunter and ' 

Hunter are now and at all . times mentioned Herein were nieband 'anci•' e

wife, and that they are the • owners of the following described pre -. 

miser, sitti.ate, lying and being in 3ason County, Washington, . to -' 

tsi t: 

2 -ie' W s•t half of the Northwest- gtarter -of' Seetidn
Sixteen and' the Bast. half of the Northeast quarter- aid , 
Southwest `quaxter of -.the Northea t giiarter ef" Sec ti'oii i • 
Saito/it eeii 17) a111in Iiwnehip Twenty one ( 21) North, :. 
Range Roux 14) West of W; M. 

XI

mat the above named Teoti•i. Ricskert. and Helena Rickert

are now and at all dines men tioned herein 'were husband and. wife, 

and that they are the ; owners of the ' following described premise s̀, 

si td* te,. lying' and being in Mason County, Washington, to -wit;- 

Tha Northwest quarter of the Northwest quarter and: 
the Southwest har_ter. of the Northwe•at'' quar.'ter of Section
Sepentsen; Township . Twenty_bone_ ( 21) North Range Four, 4Vest

XLII ' 

fiat' the above named Robert N. Johnson and . 

Johnson •are now ' and at all times mentioned b.erein were ) irisband and

wife, and that they are the owners of: the following' described

promisee,. ei, tu'ate-, lying and being -in Mason Conn t r, Washington, 

wat 

A - 33

The Northeast qua * ter of the 1. orthWeeet• quarter, Sec. 17

Tewinship Twenty* one ( 4) North Ra 3e Four ( 4) West of W. 3d. 
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XYV

That the above named Ed, O' l eren, and

0 Heron, are now and at all times mentioned herein were husband . 

and wife, and • that they are the owners of the followi g described

premises'', si tdate, lying and being in Mason County, Washington, ' 

to- wi•t; 

ie- East half of the West half of the Southeast quarter of
the •luortheast quarter, except, right of 'way,. Seotion Eighteen
18) Tostnship Twenty one ( 21) Nortts, Range our ( 4). West W. M. 

xy, • 

2a t the above named, .Henry Barrett and

Barrett are now and at all times men ticbned herein .were. hueband

and wife, and that they are the owners of • the following d̀escribed

premises,:•,situate, lying.. and -being. in Maser ® a•unt'y, Wae it1gtart, 

to -wit: 

5lie Northeast quarter of the Northeast quarter of .Section
Eighteen. ( 18`) • Township TWentr one ( 21) N. orth, °Range

Four, West W. 

T[iat the' abOve' named William' Mo • 10owe]: 7. anti

Mc Dowell' are now • and a t all times mentioned herein Were and

ar#ti wife, and that they are the owners ,of the foliowing' .des,eribed

premises,: situate, lying and "being in Mason County, Washington; 

to -wi t: 

The' Nartaweet quarter of the Southeast civar,ter and strip
100 feet by 35 rode, in Northeast quarter of Southwest quartar

and about acre between above land and the •Coun•ty:: Road in the
llouthweet ' quarter of Northwest quarter, . all in . Sec. 12, 21) 821d
North,'Range 5, W. W. M." XVII

That t ae above named Will .H. Peterson and

Peterson are now and at all times mentioned herein. Were husband

and wife and that they are the owners of the following .described. 
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preen` bee, sittuatezo_lying' and, being in aeon County; Washington,. 

361 10( 500'- in Southeast eornerat West hall of the. North -, 
east quarter of 'the) 5nuthweet quart r, at half. of" scout -.` 
east quarter of 1 orthwest• quarter and'.Sast half of •Northeas•t- • 
quarter .ef° Scu west quarter, ' except . 060 ' acres.. A traot''104' 
X 1251 adjoining. &runty Road in. Southeast quarter of BOU, t .. 
east - quarter of. Southwest quarter, all' in 'Section Twelve ;42)' 
Township. Twenty one .( 21), North Range Five ( S) Westi•W: il4r;.. 

X'III

Mat' the above named'• 0. • T. AubQ1 and AubQZi • 

are no* and 'at all time mentioned herein were husband and. 

wife:, and that they are ' the owners of the- foil owing • described • 

premtiSes, ' sibtata, Xyriijg and being in'•Maeon7Caun•ty, Washington, 

t0! iWstt j .r

Zia south h$11' 7of the southeast quarter;` Southeast quarter• 
of Southwest quarter, except 104'- X 125.1 and except, about
one.-half acres, all • in Section ' Waive ( 120; Township , Twenty- . 
one ( 21), North ',Range Bide, Wes•t.W M. 

That' the above named SOhn- Ndmisacii. and • 

3 dmiatoh, , are xr &Weand at all times mentioned herein_ were husband

and wife and teat :they are the owflwre of the following 'described'; 

premiSee,'- situate,• lying and being in Mason County,: Washington, • 

to..Wit;.- } 

The north half • of . the southeast quarter .'of Seo tion eleven
11). Township,' Twenty one •( 21) North Range Five, ( 5);. West

lYta.t 'the abave named Hugh Brydon and

Brydon are ricw) ana at all .timed mentibned herein * ere hu'sband' s

and wife and that they are the;•ownere of the following described. , 

premi:ees, ' situate, lyingaxud being in Mason.. County, Washington, 

tc iavi t:i = 
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ne

IIhe' Southeast quarter of. the Nort'L,east quarter and about
one third acre in the Northeast corner of the Northeast
quarter. of • the southeast quarter, all in Section• ten ( 10) 

Township Twenty one 021) INorth flange Five, ( 5) ' tyest': ). 

That the above named George W. , Dixon and.. 

Di *on are now and at all.' times men ti one dc, herein were ' husband

and wife, and.. that they are . the owners of the following .described

premise's,• • situate, lying' and being in mason County, Washington, 

t':. 

Mae Bas t halt' . of the southeast qua ter of the ' North« 
vie s t quarter, in Sec tiion Seventeen' 17) . Towner tip : 
Tyrant?. one ( 21) North Range °Four (.4 West w. Ids

That the abdvenamed Mary, Adams and .. oidams

are now and at all Imes mentioned herein were wife. and husband

and that they are the vanere of the following' deseri'bed premises

Situate, lying and being in Masorn County,- Waehingtbri ' toetritL- 
s, 

tiled thalf of the sou th: s t' tarter, of Section

Eleven, Tkrwnship tlpenty . *one• ( 21) North Range : Pour, 
W es t' W, • 

MCITI

ire at the. above named- 3esse dEirkland. arid

Sir3 l:a rd ::are now and at all ;times mentioned herein were husband

and wife °, and that' they are the ° writers Of the • "ollairing• described

premises, situate, lying and 'being,•in Mason: County, Washington; 

to «wit• «` 

Me North 'half of the Southeast quarter, excepl:, 1 / 3 acre
to iiugh Brydon and except a tract 4 oh. x 2 ch.. along the- North
Line _of- North half of the southeast quarter, Section . Teri ( 10, 

TOWne ip Tr+enty one ( 21) North Rarige Five;. West W. m.' . A3. SS} ' • 
Northwest quarter of Southwest quarter, of Section Eleven ( 13.) 

Township twerty orie ( 21) y th, O. Range;:Pive ( 5) West W. M. 
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XXILi

That the above named B, C. Willey and Wiley

are new and at all times mentioned: herein were huebandasd wife, 

and that • they are the owners, of the following described premises, 

situate,. lying and being in Nation County, Washington, . to..wit :- 

The southwest quarter. of the Northeast quarter. and
the Northwest quarter of • the Southeast quarter, except' a• 

five acre tract in Seoti'on Bleven ( 11) To chip Twenty one
21),• North .lia ige Your, ( 4) West of W. 13, 

XXV

That `the above named Warren lineoln and leinceln

are now and: at ai . times mentioned- herein rere •husband and wife, 

and tbat' they are the, 'owners of . the

situate, lying and being- in Mason

The'' Sou.theast

t  

carter of

sour; Wets of W. 

XXV1• 

The.t -the above' name d. Mdraird:. A Barrie and • Narris

Sec tian• Sixteen 1+6 ftswnehip

follow/.rit described premises,' 

Codaty, Washington, to -wit ; - 

the Southeast quarter of S
Twenty one ( 21) North .Range

are. now and at all• times neritioned' hereinnwere husband: and ,wife, 

and . that' they .are ' the owners . Of the follo*ing described premise's,' 

si a tie,•, luring and being; in Mason ' Coup ty, Wa ehington, to =rori t: 

MCVIT

that the above named Charles W'y Mason and. ] Macon

are now and. at sill.' 'times Mentioned herein were •husband and wife, 

and that they are the owners of tlie••.followiing described, premiieee, 

eimats, ' lyingi and 'being ,in Mason Counts*,, Washington, to- witt7,• 

The least~ 2405 agree of the Sautiiwee t quarter of the - 
southweet quarter of Section Nine 9)- and ' also the South. 
Sixteen, ( 1§) feet or the West 15. 25 acres of the said sou -Yha- • 
wed quarter of the southwest quarter ' of said Section Nine ( 9) 
Also a' tract of land sixteen ( 16) feet square in ' the southeast
corner -,of the southeast quarter .of the southeast quarter of • 

1802
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of °Section- eighzt ( 8) and also. a ' strip of Iand sixteen'., • 
1(3) feet wide frpri_ the last above described Sou th • tract

to the - County Road in the •Northeast corner of the North- 
east quifiler of a Northeast quarter of Section Seven- . 
tee% -(3.7) • all .in To i ehip. Sventy one ( 21) North Range

Four, West W. M, 

CfT'Iii•'• •. ' 

7fiat the above named J. G; Haller and • • Ea11er

are now and at ail : times mentioned• herein were husband and wife,. 

and`• that they ace :. the • awner$. of the foil oaring described premi sea; 

situate, lying and -being in Mason County, - Washington, to -wit;- 

Tract. three ( 3), Lot• rwo ( 2) Section T • Twelve ( 12 and the .' 

West: half of_ the East half .of the South west_ quarter. of
the .Souitaeast quarter of Sentikon • ,' all in Township • 
TWenty. ons. ( 21' North, -'range Four, oontaining 12`.55 acres
more or less. . • 

XSLX

iat.;,the' -above named I. N. Wood and Wood

are novr apd at all-. •times mentioned herein were husband and• wife•, 

at*, . that they are the wwnera of the fallowing described: p.reMees, 

si taiate, lying' and being in Mason County, } dashing -ton, to- srit.- 

7k e West half- of the.•N'ortheast quaaoter of the North.- 
west quarter of Section Seven ( 7) Townsi;.S ' Twenty - 
one `( 2l) North Range Three ( 3). West M, 

10- 
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may

ghat each' and all of said tract are greatly damaged by

the -project of the petitioher. or plaintiff herein inasmuch a s the

value of the premises of the . foregoing ;Petitioners in interven- 

ticn' are eaoh• wind all affecsied - thereby •and the fair lssirke t .valu,e

of Said- premisea is depreciated by reason •of the ' meaiaoe: and

threat of the. erection-'of the- dam proposed to be erected by the

pe ti tionernd. plaintiff herein' and the impounding of : the large

body °of:..wa-ter proposed to he-impounded by the Raid petitioner 'and

plaintiff, and the danger of the premises of these petitioners for ' 

intervention .described above of being inundated .and flooded. through

the change of the. Said :dam washing out or the water of the aid

Skokomish River breaking • through aid around the .proposed dant .of. 

he.‘peti•tioner or. plaintiff and flooding the premises• of geese ' . 

inte,rvenors. and doing great gee thereto; that the menace of said' 

dam and said proposed project has' and does greatly •depreciate:. 

the fair. marks i:value •of- than said•property of these petitioners

iii• its terven tirOn. , • 

that the : said premises. of in- tervenora are ' seri.oualy

aged and injured in; heir fair market value by reason of the

fact •that•'ths .sub- irrigation of their lands1 . the. same being' Agri - 

ou' tura9 land.ia; will be greatly deteriorated and that their

lands Will suffer great injury thereby by .virtue of the fact tha"b•: 

tliey will .be devoid of a large amount of moisture that 'will' be cite

to the 'diversion of the w'a' ters of the North Fork of, the said

Skokoi i sh River. • 

9-. 
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XXVI

gist, the said premises' of these:=intervenore Will -be end

are affe•eted and damaged in divers and otSdr ways by reason of

the: said proposed damming of the waters of the North Fork of the

said Skokamish River and diverting` of said'• waters elsewhere, 

XXVI I

that these petitio.nere for intervention will suffer

and are suffering great az3, irreparable da,siageeunless they° be, 

Permitted to intervene herein and for their damages assessed and

fixed by ..the. jury herein in • this ein rient domain proceedings. 

Cv i

that the projAat of the petitioner. .or plaintiff herein:- 

invalvae the taking away of tYse' riparian •rights of these inter

versa'r'e and their• said, premieee all to the - ,great damage and injury

of the said premises. 

WFEErcek'oNz, they pray the Ccisrt, 

I. That they be • permitted to in terveneeherein • and 'have their

deaisages assessed .in the manner and .form prescribed by law; together

with their casts and di,ebureernents of suit. 

Ftir such other and further relief''as to the Courtshall

seem meet in : thl prier:tee s• 

EE

I1N 1 1921

L. 
CLE rK• os 7H a•Y4ioR.COUNT

MR50i4 c: L{: k,1' Y Ukr/ 6tit1., 
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IN TE2 SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR MASON CW NT(. 

CITY OP TACOMAO., a municipal

corporation, 

Petitioner, No. 1651

v - 

DECREE OF APPROPRIATION- 

GEORGE H. FUNK, et al, 

Defendants. 

Now on this I day of 1923, this

cause Coming an regularly for hearing upon the application of

the petitioner herein for a decree of' appropriatian of the

waters, water rights, riparian rights,_easaments and privileges

mentioned in the petition on file herein and appertaining and

appurtenant to the lands, real estate and premises hereinafter

described, and it appearing to the Court that heretofore ver- 

dicta were duly renderet in' the above entitled action in favor

of the defendants George Webb and Mrs. George Webb, his wife, 

in the sin of NOTHINiL; C:eorge Frans and Martha Franz, his wife, 

in the sum of 4176. 00;_ Thomas W. Webb and Federal Land Bank of

Spokane in the eum of $ 2, 250. 00; Louise Cameron, Fred Laaaois, 

Administrator of the estate of George Cameron, decoased, the

heirs of George Cameron, deceased, the State Bank of Shelton

and C. I. Pritchard in the sum of $ 1, 250. 00; Hugh Eaton in

the sum of 49.60. 00; George F. Weaver and Mabel H. Weaver, 

hie wife, J. C. McKie', and the Federal Land Hank of Spokane -, 

in the sum of $ 1, 080. 00; Nets Jy,detrcp, W. A. Nobles, 

M[ xs. W. A. Nobles, his wife, the Federal Land Bank of

X391



Spokane and Joseph Vail, in the sum of 0950. 00. Alex Johnson and

Lars. Alex Johnson, hie wife, W. O. Watson and Lira.. W. O. Watson, his

wife, Fannie L. Hauptly and the State of Washington, in the sum of

01, 5O0. 00; Robert Ebert, E. A.. Harris and Mrs. E. A. Harris, his

wife, and the State of Washington, in the sum of $ 375. 00; Oliver

Bishop, Washington Mill Company, a corporation, James M. Sweetland, 

George A. Sheppard, and Lumberman' s Mercantile Company in the aum

of $ 2, 100. 00 ;, Jeanette F. Ottermatt and Lew Ottermatt her husband, 

Jos. C. & iongrain end the State of Washington, in the sum of $ 450. 00; 

Jean Todd Fredeon, William sieyatte, and the State of Washington

in the sum of $ 510. 00; John L. Sutherland, Mrs.. John L. Sutherland, 

his wife, State Bank of Shelton, and Washington Mill Company, in

the sum of $ 270. 00; William H. Johnston, Alice Johnston, Warren

Johnston, Gertrude Johneton, Mrs. Lila Finser, Mrs. Nellie Bryden, 

Herman Ahern-, Edwin Ahern, Chester Bally, children and heirs at

law of Alice Johnston, deoeased wife of William H. Johnston, and

Washington Mill Company, in the sum of 01, 575: 00 ;. H. B. Wilson

and Bertha Wilson his wife, and the Washington Mill Company, in the

BUM of 0410. 00; Arthur H. dells and Mrs. Arthur H. Fells his wife

in the sum of ; 1, 500. 00; Karl Hose and Emilie Rose his wife, 

H. Parry Jones and C. A.. Hudson in the sum of $ 1, 252. 50; John

Hawk and Mrs. John Hawk his wife in the sum of $ 560. 00; Charles

Fisk and Mrs. Charles Fish his wife, in the sum of $ 37. 50; L. B. 

Roe: and Mrs. A. B. Roe his wifa, in the sum of $ 151. 25; Mary

Adams and William Adams her husband in the sum of $ 500. 00; 

Warren Dicky and Mrs. Warren Dicky his wife, B. C. Willey and Mrs. 

5. C. Willey his wife, in the sum of $ 455; 00;, George N. Adama and
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Mies. Geo. N. Adams hie wife, in the sum of $ 183. 75; Charles Olson

and Jane Doe Olson his wife, in the sum of $ 525; 00; Allan Bell

and Blanch B. Bell his wife, in the Sum or $ 11O0. 00; T. G. Garri -. 

son and Mary L. Garrison his wife, in the sum of $ 2, 182. 50; 

Marion ' Smart and Mrs. Marion Smart his wife, in the sum of $ 156. 00; 

George M. Dixon and Mra. George M. Dixon his wife, in the sum of

125. 50; Fred R. Bell and T ayme Bell, his wife, in the sum of

1, 2B2_..50 ;, Jean Todd Fredson in the sum of $ 170. 00; Harry

Deyette and Mrs. Harry Deyette his wife, in the, sum of $ 600. 00; 

Robert C. Johnson and Mrs. Robert C. Johnson his wife, in the sum

of $ 800. 00; Victor Roberts and Ears. Fannie Roberts hia wife in

the sum of $ 607. 00; Warren Lincoln and Blanche W. Lincoln his

wife in the sum of $ 340.. 00; Seofil Rickert and Helena Rickert

his wife in the sum of fi$ 1, 268. 00; School District Ido. 4a of

Mason County, Washington, in the sum of x+450. 00; W. A. Hunter

and Mrs. W. A. Hunter his wife in the sum of $ 3, 360. 00; Blanch

B. Bell and A. L, Bell, hueband and wife, in the sum of $ 200. 00; 

Joshua Jamison and Mettle Jamison his wife and the State of Wash- 

ington in the sum of $ 450. 00; Louis Pfundt and Mrs. Louis Pfundt

his wife in the sum of 4137. 50; Albert Pfundt and Mra. Albert

Pfundt his wife in the sum or $ 112. 50;. Henry Barx*ett, Alice

Latham and G. A.. Hudson in the aum of $ 634. 00; M. J. k' Heru in

the sum of $ 176. 00;, Puget Mill Company, Charles Nuby, C. I. Prit- 

chard and C. A. Hudaou in the au* of $ 400. 00; D. B. Jackson, 

Mary A. Jackson, Puget Mill. Company, and Washington Mill Company in

the sum of $ 10. 00; Maria Jensen, Mrs. John Docker, Arthur Jensen, 

Anna Jensen Flannigan, MrB. Lillian Wallace and Mrs.. Lomdoif̀, 

children and heirs at law of Hans Jensen, deceased husband of Maria

Jensen, and Stella Jensen, widow of Carl Jensen a deceased son of

said Tans J ensen, deceased, and C. 1 . Hudson, in the sum of 410. 00; 



Geneva A. McNeeley andJohn Doe McNeeley - her husband in the sum of

10. 00; Martha E. Hayward, widow of Anthony J. Hayward, deceased, 

Tacoma Savings Bank add Trust Company as the Trustee; JameeW W. 

Bradley, William T. Bradley and Edith O. Bradley hie wife, and

Marie A. Bradley, a widow, in the sum of $ 1, 500. 00; Odelia hater

in the sum of $ 300. 00; E. G. Wolfe in the sum of $ 300. 00; Ellen

Young in the sum of $ 50. 00; 

Said verdicts being against said City of Tacoma; and that

thereafter, towit: on the 10th day of October, 1921, judgments

were duly and regularly entered upon aid verdicts in favor of the

above named defendants and in the amounts herein sat forth, 

together with costs; 

And it further appearing to the court that the said petitioner

has paid into this court for the benefit of said defendants the pt_ 

sum of the said several

judgments and costs hereinabove mentioned; 

Now on lotion of P. G. Sullivan, City Attorney, and Percy

P. Brush, Assistant City Attorney, counsel for the said petitioner, 

it is hereby

ORDERED AND DECREED that there in hereby appropriated and

granted to and vested in fee simple- in said City of Tacoma, a

municipal corporation,- patitioner herein, for the construction, 

operation 'and manitenance of an hydro electric power plant on

and along the North Fork of the Skokomish river and On and along

Lake Cushman in Mason County, Washington, as set forth in the

petition herein an file, the water„ water rights, riparian rights, 

easements and privileges, including the right to divert the waters

of the North Fork of the Skokomish River located in Mason County, 

Washington, appertaining and appurtenant to the fallowing described
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premises of the defendants hereinabove named, towit:- 

George Webb and Mrs. George Webb, hie wife: Lot 5 of Section

6, Township 21 North, Range 3 West, W. M. Mason County, Washington.. 

George Franz and Martha Franz, his wife: Lot 3 of Section 6, 

Tp. 21 M., R. 3 W.,. WJ. 

Thomas W. Webb and the Federal' Laxnd Bank of Spokane: Lot 2; 

the southwest quarter of northwest quarter; the west half of the

southwest quarter of Section 7, Tp. 21 N., R. 3 W., W. M.; Lots 7, 3, 9, 

10 and 11, except School Site; also the southeast quarter of the south -- 

west Quarter; the northeast quarter of the southeast quarter and the

west half of the southeast quarter, Sec. 12, Tp. 21 N., R. 4 W. W. M.; 

and the northeast quarter of the northwest quarter of Sec. 13, Tp. 

21 N., E. 4 W. , W. M.; all in Mason County, Washington. 

Louise Cameron and Fred Lassoie, Administrator of the estate

of George Cameron, deceased, the heirs of George Cameron, deceased, 

the State Bank of Shelton and C. 1, PritohardL Government Lots 5, 

6 and 7 of Sec. 14, Tp. 21 N., $. 4 W., W. M. 

Tiugh Eaton: Government Lot 10 and the north 15 acres of the

southwest quarter of the northwest quarter of Section 15, Tp. 21 N., 

a. 4 W., W. E.. 

George F. Weaver, and Mabel H. Weaver his wife, J. C. MoKiel

and the Federal Land Bank of Spokane; Government Lot 11 and the

south 25 acres of the southwest quarter of the northwest quarter of

Sao. 15, Tp. 21 N., R. 4 W., W. M. 

Nets Jydetrup, a widower, W. A. Nobles, tare. W. A. Nobles his

wife, the Federal Land Bank of Spokane and Joseph Vail: the north - 

west quarter of the southeast quarter of Sec. 15, Tp. 21 N., R. 4 W., 

W. M. 



Alex Johnson and Mire. Alex Johnson, his wife, V, O. Watson

and Mrs. W. 0, Watson hie wife, Fannie 1, Hauptly and the State
of Washington: the northeast quarter of the northeast quarter

of Sec. 15, Tp. 21 N., R. 4 W., W. M. 

Robert Ebert, E. A. Harris and Mrs. E. A. Harris his wife, 

and the State of Washington: the northeast quarter of the north - 

west quarter of Sec. 16, Tp. 21 N., R. 4 W., W. K. 

Oliver Bishop, Washington Mill Company, James 1n. Sweetland, 

George A. Sheppard, and Lumbermanle Mercantile Company: the

southwest quarter of the southwest quarter of Sec. 4, Tp. 21 N., R. 

4 W., W. M..; that portion of See. 8, Tp. 21 N., H. 4 W., W. M. describ- 

ed as follows: the east half of southeast quarter lying south of the
Skokomish River except west five chains thereof and except the west
208. 7 feet of south 364. 5 feet of east 15 chains of east half of
southeast quarter, _ 

Jeanette E. Ottermett and Lew Ottermatt her husband, Jos. C. 

Mongrsin and the State of Washington: the east half of the north- 

west quarter of the northeast quarter of Sec. 16, TR. 21 AT,, R. 4

W., W. M. 

Jean Todd Fredson, William Deyetta, and the State of Washington; 

the west half of the northwest quarter of the northeast quarter of
Sec. 16, Tp. 21 N., R. 4 W., W. M. 

John L. Sutherland, Mrs. John L. Sutherland his wife, State

Bank of Shelton, and Washington Mill Company: the following
described lands situate in Sec. 8, Tp. 21 N., R. 4 W., W. M.- Begin- 

ning at the southwest corner of the SE- of SE;; run thence east an

south line 5 chains; thence north to Skokomieh river; thence following
river in westerly direction to west line of NE- of SEk, said sec-. 

tion; run thence south. on west line of Ef of SE* to place of begin- 

ning, containing 13 acres, more or less, and being the west 5 chains
of the E' of SEt south of Skokomieh river. 

William H. Johnston, Alice Johnston, Warren Johnston, Gergrude
Johnston, Mrs. Lila Fieeer, Mrs. Nellie Brydan, Herman Ahern, Edwin
Ahern, Cheater Vally, ohildren and heirs at law of Alice Johnston
deceased wife of William H. Johnston, and Washington Mill Company: 
the southwest quarter of the southeast quarter of Sec. 8, Tp, 21 N., 
R. 4 W., F. M. 

and Washington Mill Co.; 
R. B. Wilson and W.x Bertha Wilson his wife.:J. the southeast

quarter of the southwest quarter of Sad. S, Tp. 21 Y., R. 4 W., W. M. 

Arthur H. Fells and Mrs, Arthur H. Ee11e his wife; the

west half of the northwest quarter of the northeast quarter, the

west half of the southwest quarter of the northeast quarter, and the

northwest quarter of the northwest quarter of the southeast quarter, 
all in Sec. 18, Tp. 21 N., H. 4

Karl Rose and Emilie gone hie wife, H. Parry Jones and C. k. 

Hudson: the south half of the southeast quarter of Sec, 7, Tp. 
21 N., R. 4 W_, W. M. 



John Hawk and Mrs. John Hawk, his wife; the south half

of the west 53- 1/ a acres of the north half of the northeast quarter n
of Seo. 11, Tp. 21 N,, R. 4 W., W. M. and the north half of the

southeast quarter of the northeast quarter of said section. 

Charles Fisk and Mrs. Charles Fisk, his wife: the south

half of ii the northwest quarter of the northwest quarter of the
northeast quarter of. Sec. 11, Tp. 21 N., R. 4 W., W. M. 

A. D. Hoe and Mra. A. B. goe his wife: the north half

of the northwest quarter of the northwest quarter of the northeast

quarter of Sec. 11, Tp. 21 N., R: 4 W. W. M. 

Mary Adams and William Adams her haaband: the east half

of the southwest quarter of Seo. 11, Tp. 21 N., R. 4 W., W. M.; 

Indian Lots 3, a and 19, Seo. 14, Tp. 21 N., R. 4 W. M.; 7* qtr' s

iiiTNi4ian Lots 12 and 13, Seo. 11, Tp. 21 N., R. 4 W., R. M. 

Warren Dicky and Mrs. Warren Dicky his wife, B. C. Willey
and Lars. B. C. Willey: the west half of the southwest quarter

of the northeast quarter and Indian Lots 10 and 11; the south half
of the northeast of the northwest quarter of the southeast
quarter; the northwest ' quarter of the northwest quarter of the
southeast quarter; the southwest quarter of the northwest quarter
of the southeast quarter and the southeast quarter or the north- 
west quarter of the southeast quarter, all being in Section 11, 
Tp. 21 N, R. 4 W . , W. M, 

George N. Adams and Airs. Geo. N. Adams, his wife: 12. 50

aores in Indian Lots 12 and 13, Sec. 11, Tp. 21 N., R. 4 W., W. 3i., 

and Indian Lot 8 ( the southwest quarter of the southwest quarter
of the northwest quarter), Sec. 12, Tp. 21 N., R. 4 W., W. M., 

except one acre therein conveyed by Joseph M. Sparr to James by deed
recorded in Vol. 33 of Deeds, at page 486. 

Charles Olson and Jane Doe Olson his wife: the east
25 acres of the southwest quarter of the northeast quarter of
Sec. 16, Tp. 21 N., R. 4 W., W. M. 

Allan Bell and Blanch B. Bell his wife: the west half

of the southwest quarter of Sec. 15, Tp. 21 N., B. 4 W., W. M. 

T. G. Garrison and Mary L. Garrison his wife: the east
half of the northwest quarter, the east half of the southwest
quarter, the southwest quarter of the northeast quarter, and the

northweet quarter of the southeast quarter, of See. 7, Tp. 21 N.., 
R. 4 W., W. M. 

Marion Smart and Mrs. Marion Smart his wire: the west

half of the southeast quarter of the northwest quarter of Seo. 17, 

Tp. 21 N., R. 4 W., W. M. 

George M. Dixon and Mrs. George M. Dlxon his wife: 

the east half of the southeast quarter of the northwest quarter of
Sec. 17, Tp. 21 N. E. ; 4 W.,?'. H: 



Fred E. Hell and Mayme Hell his wife: the north half of the

northeast quarter of the southeast quarter, and the southeast

quarter of the northeast quarter ( except seven acres acid to Sean

Todd Fredson) all in Sec. 16, Tp. 21 N., R. 4 W., W. M. 

Jean Todd Fredson: Beginning at the northwest corner of
the southeast quarter of the - northeast quarter of Sec. 16, Tp. 21

N., R. 4 W., W. M.; thence run south on the west line of said
southeast quarter of northeast quarter 935 feet to a point near
the center of the creek; thence east 326. 1 feet; thence north par- 

allel with the west line, 935 feet to the north line of said

southeast quarter of northeast quarter; thence west on said north

line 326. 1 feet to the place of beginning, containing 7 acres, all

in Sec. 16, Tp. 21 N., R. 4 W., W. M. 

Harry i'eyette and Mrs.. Harry Deyette his wife: the west

30 acres of the southeast quarter of the northwest quarter of

Sec. 16, Tp. 21 N., R. 4 W., W. M. 

Robert 0—Johnson. and MTS. Robert C. Johnson his wife: the

northeast quarter of the northwest quarter of Sec_ 17, Tp. 21 N., 

R. 4 W., Wilt. 

Victor Roberts and Drs. Fannie Roberts his Mire: the west

15 acres of the southwest quarter of the northeast quarter, and the
east 10 acres of the southeast quarter of the northwest quarter
of Sec. 16, Tp. 21 N., R. 4 W. , W. M. 

Warren Lincoln and Blanche W. Lincoln his wife: the south- 

east quarter of the southeast quarter of Sec. 16, Tp. 21 N., R, 

4W., W. 7d. 

Teofil Rickert and Helena Rickert his wife: the northwest
quarter of the northwest quarter, and the southwest quarter of
the northwest quarter of Sec. 17, and the east half of the

southeast quarter. of the northeast quarter of Sec. 15, Tp. 21 N., 

R. 4 W., W. M. 

School District Ho. 43, Mason 0 unty, Washington: the south

364_ 6 feet of the west 208. 7 fest ofethe east 15 chains of the
east half of the southeast quarter of Sec. 5, Tp. 21 N., R. 4 W., 

W. M. lying south of the Skokomish river. 

W. A. Renter and Mrs. W. A. Hunter his wife: the west half
of the northwest quarter of Sec. 16, and the east half of the

northeast quarter and the southwest quarter of the northeast quar- 
ter of Sec. 17, except land in the northeast quarter of the
northeast quagtor of Sec. 17, 50 links by 15 chains, sold to

Oliver Bishop, all in Tp. 21 N., R. 4 W., W. M. 

Blanch H. Hell and A. L. Bell, husband and wife: the south

half of the northeast quarter of the southeast quarter of Sec. 16, 

Tp. 21 N., R. 4 W., W. M. 
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Joshua Jemison and Mettle Jemiaon his wife, and the State

ofWashington: the northeast quarter of the southwest quarter
of Sec. 16, Tp. 21 N., H. 4. W., W. M. 

Louis Pfundt and Mrs, Louis Pfundt his wife: the southwest

quarter of the southeast quarter of Sec. 15, ' Tp. 21 N., R. 4 W., 

W. M. 

Albert Pfundt and Mrs. Albert Pfundt his wife: the eolith- 

east quarter of the southwest quarter of Sec. 15, Tp. 21 N., 

R. 4 W., W. M. 

Henry Barrett, Alice Latham and C. A. Hudaon: the northeast

quarter of the northeast quarter of Sec. 18, Tp. 21 N., R. 4 W., W. M. 

E. J. A' Hern: the east half of the west half, and the

east half of the northeast quarter of Sec. 16, io. 21 N., R. 4 W. WA. 

Puget Mill Company, Charles Nuby, C. I. Pritchard, and

C. A. Hudson: the northwest quarter and the west half of the
west half of the southwest quarter of Seo. 29; the northeast quar- 

ter,. and the eaet half of the southeast quarter of Sec. 31; all in. 

Tp. 22 N., R. 4 W-, 

D. B. Jackson, Mary A. Jackson, Puget Mill Company, and

Washington Still Company: the northwest quarter of the southeast

quarter of Sec. 8, Tp. 21 N., H. 4 W., W. M. 

Maria Jensen, Mrs. John Docker, Arthur Jensen, Anna Jensen

Flannigan, Mrs. Lillian Wallaoe and Mrs. Lomdorf, children and

heirs at law of Rana Jensen, 4aceased husband of Maria Jensen, and

Stella Jensen, widow of Carl Jensen, a deceased son of said Hama

Jensen, deceased, and C. A. Hudson. the southwest quarter of

the southwest quarter of Sec. 8, Tp. 21 N , B. 4 W., W. M. 

Geneva A. McNee-ley and John Doe McIieeley: Government Lot

8 of Sec. 14, Tp. 21 N., R. 4 W., W. M. 

Martha R. Hayward, widow of Anthony J. Hayward, deceased, 
Tacoma Savings Bank and Trust Company, as the Trustee, James W. 

Bradley, William T. Bradley and Edith C. Bradley his wife, and

Maria A. Bradley, a widow: the southeast quarter of the southeast

quarter of Sec. 17, Tp. 22 N., R. 4 W., W. M., and the southeast
quarter of Sec. 20, To. 22 N., R. 4 W., W. M. 

Odelia slater: the east half of the northwest quarter or

the northeast quarter of Section 18, Township 21 North, Range 4 West, 
and also that parcel of land lying south of the above describ- 

ed tract and north of the County road and more particularly describ- 
ed as follows, towit: Beginning at the intersection of the east
1 / 1& line with the north 1/ 16 line in the above mentioned section; 
thence west 10 chains; thence south 3. 40 chains to the center of the

county road; thence north 84 degrees 151 East, 10. 06 chains along
center line of county road; thence north 2. 40 chains to the point
of commencement, and being in the eouthwest quarter of the northeast
quarter of said section, township and range, containing in the
aggregate 22. 85 acres, more or less-. 



E_ G. Wblfe: Beginning at a point 2. 40 chains south of
the northeast corner of the southwest quarter of the northeast
quarter of Section 18, Townanip 21 North, Range 4 West, N. M., thence

south to the southeast corner of said southwest quarter of the
northeast quarter; thence west along the south line of said south- - 
west. quarter of the northeast quarter 10 chains to a point; thence

north 16. 60 chains, more or less, to the center of the county road; 
thence north 84 degrees 15' East 10. 06 chains along the center line
Of said county road to the place of beginning, excepting therefrom
the northerly 15 feet included within the right of way for said
road, aril containing 17. 15 acres more or less. 

Ellen Young: Beginning at a point 16. 20 chains east of
1/ 4 post west boundary of Section 2., Township 21 North, Range 4

West, W. M., which is a post 30 feet east of the center of 01ympiG High- 

way; run thence north 2 degrees 151 east 3. 33 chains; thence north

4 degrees 15' west 7. 55 chains; thence east 2. 7a chains to west side

of county road; thence south 29 degrees 45' east along west boundary
of county road 12. 36 chores to center line east and west of
section 24' thence west on said line_ 8_ 50 chains to point of
beginning on east side of highway, containing 5. 80 acres, more

or Lees. 

It is further ORDERED AND DECREED that the said petitioner, 

City of Tacoma, a municipal corporation, be and it is hereby granted

the right, at any time hereafter, to take possesdion of, appropriate

and use all of the waters, water rights, riparian rights, easements

and privileges appertaining and appurtenant to the lands, real

estate and premises hereinabove described, together with the right

to divert the waters of the north Fork of the Skokomiah River, 

and the same to hereby appropriate+ nd granted unto, and the title

shall vest in fee simple in said City. of. Tacoma ap of thg lath day

of September, 1920, and its successors forever; the' same being for

a public use. 

2iiZIf: %% 

Judge. 


